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Foreword

Thelnternational MigrationPapers (IMP) isaWorking Paper seriesof the International Migration
Branch devoted to making available to ILO’ s constituents as early as possible the product of its
recent research on global migration trends, the conditions of employment of migrants, and the
impact of state policies on migration and the treatment of migrants.

Thispaper of Martinet al. looks at the experience of the United Statesin regul ating the admission
of foreign professionals and technical workers. It offers fresh insight into the problems of an
industrial democracy in implementing an immigration programme with complex and multiple
policy goals. Martin et al. argue that the present system is not working as it has been intended
because it relies onaquestionable administered systemfor establishing labour market shortages.
Inits place they propose that employers be made to pay taxes or feesfor each foreign worker they
are allowed to employ.

Readers' comments on these IMP papers are most welcome since they are meant to stimulate
discussion particularly of the scope and limits to state policy interventions in the field of
migration.

M.l. Abella,
Chief,
Geneva, September 2000 International Migration Branch



1. Summary

Thispaper examinesthe US policy of admitting foreigners with professional and speciality skills.
It considers two questions: (i) are efforts by the United States Department of Labor (DOL) to
manage the sometimes competing goals of admitting needed foreign professional, technical and
kindred (PTK) workersand protecting United Statesworkers successful; and (ii) what programme
features or enforcement mechanisms make the management of these goals easier or harder?

The United Statesand most other industrial democracieshave programmesunder which employers
may hire foreign professionals temporarily or permanently. There are four mgor reasons why
increasing the supply of workers via immigration might be preferable to the wage-induced
adjustments that would bring labour demand and supply into balance:

. the desire to avoid wage inflation in one industry, occupation or areathat has spillover
effectsin other labour markets or leads to rising consumer prices;

. the belief that the labour demand and supply gap is only temporary because of, for
example, sudents in training, and that the industry may be needlessly hurt by labour
shortages until supply catches up with demand;

. the feeling that some labour-short industries have amultiplier or strategic value that might
be lost if (part of) the industry migrated abroad or expanded slowly owing to lack of
labour;

. the fact that in some industries most production is overseas, and thus the experienced

professional and skilled workers abroad can be made available to United Statesfirmsin
the United States via immigration. Some multinationals argue that they need to have
temporary foreign workers admitted or to receive permission to hire foreign graduates of
United States universities so that they can develop a global 1abour force for their global
operations, i.e. they need multinational teams in each location.

United Statesimmigrationlaw does not spell out explicitly goals suchasthosereferred to above,
athough muchof the debate over quotas and admissions rulesreflects the desire of policy-makers
to help United States employers while protecting United States workers.

The labour market for PTK workers has similarities and differences with regard to other labour
markets. Asin other labour markets, we would expect rising wages or earnings to dampen (the
growth of) demand and to increase supply. The mgjor difference between PTK and unskilled
labour marketsliesinthelaginincreasing supply dueto training. For example, in the engineering
labour market, there is typically a four- to five-year training lag, so that when beginning
engineering salaries rise suddenly, and students shift towards engineering, it cantake four to five
years before newly trained engineers enter the labour market. By then, conditions may have
changed, producing afamiliar shortage—glut pattern in the labour market.

This paper focuses on two major United States programmes:



1. the five EB-visa categories, admitting up to 140,000 permanent immigrants (including
family members) per year under employment-based preferences;

2. the H-1B programme, admitting up to 115,000 professional and speciality workersin
fiscal year 1999 (FY 99) and FY 00, 107,500 in FY 01 and a scheduled 65,000 in FY 02.

Quotas for permanent employment-based immigrants are not fully used, while quotas for H-1B
workers are oversubscribed. A total of 90,607 immigrants and family members were admitted
under employment-based preferencesin FY 97, downfrom117,499 in FY96. The entire quota of
H-1B visaswas used in FY 98, and the 115,000 quota was fully used by May 1999, well before
the end of FY 99 on 30 September 1999.

The United States uses three mechanisms to achieve the goals of admitting mutually beneficial
foreignersand protecting United Statesworkers: persona characteristics, employer certification
and employer attestation.

1. Personal characteristics. Upto 40,040 priority workers! (including family members) and
up to 40,040 professionals with advanced degrees or extraordinary ability (including
family members) may be admitted as permanent immigrants onthe basis of their personal
characterigtics, i.e. without alabour market test.

2. Employer certification. Certification requires the United States employer to obtain
written confirmation from the United States DOL, before the foreigner arrives, that (i)
United Statesworkers are not available to fill the vacant job, and (ii) the presence of the
foreigner in the job will not adversely affect United States workers.

3. Employer attestation. Attestation isa process under which the United States employer
asserts or attests that United States workers are not available at prevailing wages;
enforcement, if any occurs, after admission.

Thefirst mechanismisasupply-sideapproach, i.e. admissiondependsonpersonal characteristics,
while the other two are demand-side approaches, i.e. admission depends on an employer's
preferring aforeign worker he has identified.

The United States is moving fromcertificationto attestation, despite criticismthat attestation does
not protect United Statesworkers. There are two major reasons for this shift. First, certification
— or supervising a United States employer's recruitment of United States workers after the
employer hasrequested aforeigner — iscostly and rarely resultsin the employer finding aUnited
Statesworker tofill thejob. Second, the President's FY 00 budget proposes shifting responsibility
withinthe DOL for the admission of economic/employment foreignersfromthe Employment and
Training Administration, whose primary responsibility isto provide employment servicesand job
training, to the Employment Standards Administration, whose missionislabour law enforcement.
Under current proposals, the Employment Standards Administration would shift to employer
attestation to regulate admissions and develop an income-tax enforcement model to ensure
compliance, selectively auditing suspicious employer attestations rather than supervising each
employer recruitment.

! Priority workers are foreigners with extraordinary ability, outstanding professors and researchers, and certain
multinational executives and managers.
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We conclude that the most effective strategy for managing the competing goods of facilitating the
entry of needed immigrants and temporary foreign workers may be to design programmes that
include economic incentives that help to bring labour supply and demand into balance on a
continuing basis. With a minimum wage and effective enforcement of standard labour laws, an
employer-paid levy or user fee would encourage employers to look continuoudy at the United
States labour market for workers, and would generate funds that could be used by employer,
worker and government representativesto find alternativesto the continued use of foreign workers
in particular industries and occupations.?

2. Introduction

Relatively few foreigners are admitted to the United States solely for economic or labour market
reasons. In FY 96, for example, the most recent year for which complete data are available,
915,900 immigrants were admitted, but only 56,500 (or 6 per cent) were admitted because they
were foreigners with extraordinary ability (11,000), professionals holding advanced degrees
(8,900), other professionals and skilled workers (30,300), unskilled workers (6,000) and
employment creation investors (300). The maximum number of immigrants admitted for
economic/employment reasons is 140,000 per year, including spouses and dependants. In FY 96,
some 117,500 immigrants admitted under the economic/employment preferences, i.e. 52 per cent
of economic/employment admissions, were family members.?

Inadditionto immigrants, the United States admits non-immigrant foreigners for employment with
19different visas, whichrange fromA for anbassadorsto TN for professionalsfromthe countries
of the North American Free Trade Agreement (NAFTA). About 395,000 foreign workers were
admitted in FY 96 under the 14 major non-immigrant visa categories that permit employment of
foreignworkersby United States employersfor United Stateswages, i.e. that [ead to theseforeign
workers being considered United States workers in the United States labour market. Another
640,000 foreigners were admitted as students or exchange visitors; alarge but unknown number
of foreign students or exchange visitors are also employed by United States employersfor United
States wages in the United States labour market.

Since 1965, United Statesimmigrationlaw haspresumed thatimmigrants are not needed for United
Statesemployment (Aleinikoff, Martinand Motomura, 1995, p. 193). Under the 1965 amendments
to United Statesimmigrationlaw, employerswere usually required to obtai n certification fromthe
DOL (DOL) that United States workers were unavailable for each vacancy that they wantedtofill
with aforeigner before the foreigner was admitted to the United States. The Immigration Act of
1990 (IMMACT) more than doubled the number of visas available for permanent immigrants
entering the United States for economic or employment reasons — from 54,000 to 140,000.
IMMACT al so changed the H- 1B programme, easing empl oyer accessto professional foreign non-
immigrants and simultaneously imposing a cap of 65,000 visasayear. Inaddition, it created the

2 Thetax or levy approach has been used successfully to deal with, for example, air pollutioninthe Los Angeles
area. Instead of firm or industry quotas being set, an overall goal is set, firms are given "pollution permits"
reflecting their pollution at the time the programme isimplemented, and the permits are then traded. Thevaue
of permits has risen, encouraging firms that can adjust at the lowest cost to do so, and firmsthat find it cheaper
to expand without reducing pollution to buy permitsto do so.

% Some of the spouses and children of economic/employment immigrants undoubtedly joined the United States
labour force.
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non-capped O, P, Q and R visa programmes for, among others, foreign entertainers and athletes.

The rationale for these changes was set out in a 1990 report of the House Judiciary Committee
(quoted in Aleinikoff, Martin and Motomura, 1995, pp. 221-2):

“TheUSIabor market is now faced with two problems that immigration policy canhelp
to correct. The first is the need of American business for highly skilled, specially
trained personnel to fill increasingly sophisticated jobs for which domestic workers
cannot be found...The second problem concerns the skills gap in the current and
projected USlabor pool...it is unlikely that enough USworkerswill betrained quickly
enough to meet legitimate employment needs...immigration can and should be
incorporated into an overall strategy that promotes the creation of the type of work
force needed in an increasingly competitive global economy without adversely
impacting on the wages and working conditions of American workers.”

The H-1B programme was modified in 1998. The American Competitiveness and Workforce
Improvement Act (ACWIA) increased the number of H-1B visas available from 65,000 a year to
115,000 in FY'99 and FY 00, and to 107,500 in FYO1. The 115,000 limit for FY 99 was reached
in May 1999. Despite the wishes of many high-tech employers, the H-1B cap is not likely to be
raised again in 1999.

3. Permanent admission of PTK workers: immigrants

The United States admitsimmigrantsfor economic or employment reasons under five preferences,
each of which is numerically limited:

. first, priority workers — maximum 40,040 per year (including families) — who are
foreigners with extraordinary ability, outstanding professors and researchers, and
multinational executives and managers,

. second, professionals with advanced degrees or persons of exceptional ability —
maximum 40,040 per year plus visas not used in higher preferences (including families);

. third, skilled and other workers— maximum40,040 per year plus visas not used in higher
preferences (including families, but with an annua limit of 10,000 visas for unskilled
workers);

. fourth, special immigrants — maximum 9,940 per year (including families, with a

maximum of 5,000 religious workers);
. fifth, employment-creation investors — maximum 9,940 per year (including families).

Information on the availability of visas is updated monthly in the Department of State's Visa
Bulletin. InMay 1999, therewasno wait for visasin four of thefive preferences, except for first-
preference priority workersfromChinaand second-preference professionalsand third-preference
skilled workers from China and India  Those waiting longest were other or unskilled third-
preference workers; they had to have applied before September 1992 to have an immigrant visa



availablein May 1999.4

Most foreigners seeking to enter the United States as immigrants for economic or employment
reasons must obtain an offer of permanent full-time employment from a United States employer.
There are four important points regarding immigrants admitted for economic and employment
reasons:

1 The number of immigrants, including families, i slessthan the maximum of 140,000 ayear,
e.g. 90,607 in FY97, 117,500 in FY 96, 85,336 in FY 95 and 123,291 in FY 94.

2. Most immigrants admitted for economic or employment reasons are aready in the United
States and adjust their status from that of illegal or non-immigrant foreigner to that of
immigrant. In FY 96, about 90 per cent of the principals "admitted” under economic and
employment preferences were already in the United States and adjusted their status.

3. INFY 96 United States employerssubmitted 40,401 new petitionsfor labour certifications.
The most common occupations for whichthe DOL certified the need for immigrants were
software engineer and computer programmer (13 per cent), speciality and other cooks (12
per cent) and college professor (3 per cent).

4, In March 1999 there was a backlog of employer requests for the certification of about
144,000 foreigners. 110,000 of these are in state employment offices and 34,000 are in
regional DOL offices. About 300 staff in employment services officesareresponsiblefor
monitoring employer recruitment, and there is a 9- to 24-month delay between an
employer'sfiling of arequestfor certificationand adecisionby the DOL that the immigrant
isor isnot needed.

Employers and their lawyers complain about the delays and costs in proving that the foreigners
they want have extraordinary ability, or that there are no United Statesworkersavailable. There
aretwo maincomplaints: (i) delays oftenlead to complications because, for example, aforeigner
whose immigration status the employer wants to adjust may acquire an illegal status owing to
delays in obtaining the desired immigrant visa; and (ii) most employers feel compelled to hire
immigration lawyers to help them through the labour certification process, with a consequent
increase in their costs. For instance, Hewlett-Packard estimated in May 1996 that |abour
certificationonaverage costs $15,000 and takes 22 monthswhenthe company wants, for example,
to sponsor a non-immigrant H-1B worker for immigration.

M ost recent policy recommendations suggest atrade-off: expedited employer accesstoimmigrants
in exchange for employer-paid fees. The purpose of feesis (i) to demonstrate the employer's
"need" for the immigrant and (ii) to generate funds to administer and enforce the programme and
train United States workers so that immigrants are not needed in the future. For example, the
Commissiononlmmigration Reformrecommended in 1995 that foreignersobtainimmigrant visas
under employment preferences after their United States employers have paid $10,000 per
immigrant into a fund that would support the training of United States workers for the jobs now
taken by immigrants.

The United States permanent labour certification systemoperates onthe basis of Schedule A and

4 Investors from China had to apply before September 1998 to have avisaavailablein May 1999.
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B occupations. Schedule A occupations are thosefor which the DOL has determined "that there
are not sufficient United Statesworkerswho are able, willing, qualified...and that the wages and
working conditions of United States workers similarly employed will not be adversely affected
by the employment of aliens in Schedule A occupations' (CFR 656.10), i.e. the DOL issignalling
that United States employers are likely to have requests to certify the need for such workers
approved. The three Schedule A occupations are physical therapists, professional nurses, and
college and university teachers "of exceptional ability".

There are 49 occupations on the Schedule B list, ranging from assemblers to yard workers, for
whichthe DOL hasdetermined that thereare generally sufficient United Statesworkers, and where
the presence of foreign workers would adversely affect United States workers. The DOL states
that:

“work occupations listed on Schedule B require little or no education or experience,
and employees can be trained quickly to perform them satisfactorily...many of these
occupations are entry [level]...for high school graduates and other US workers who
otherwise would have difficulty finding their first employment and gaining
experience...there is generally a nationwide surplus of USworkers who are available
for and who can qualify for Schedule B job opportunitieswhich offer prevailing wages
and working conditions” (CFR 656.23).

Thus, the burden of proof is on the employer to show that, contrary to these DOL findings, he or
she cannot find United States workers.

United States employers seeking labour certificationto sponsor aforeigner for immigration must
apply by submitting:®

1 a statement of the qualifications of the alien, signed by the alien;
2. adescription of the job to befilled by the alien, including the wage offered;

3. a statement of the steps taken to recruit United States workers, including a copy of
recruitment advertisements, and the number of United States applicants and the reasons
they were not hired.

The DOL reviewstheseemployer applications or petitions, filed on Form 750 of the Employment
and Training Administration (Applicationfor Alien Employment Certification), to ensurethat (i)
there arenot sufficient United Statesworkerswho are able, willing, qualified and available at the
time of the alien's application for a visa and admission into the United States and at the place
where the alien is to perform the work; and (ii) the employment of the alien will not adversely
affect the wages and working conditions of United States workers similarly employed.

The DOL sendswritten notice of its certification decision (Notice of Findings) to the employers,
who have 35 days inwhichto submit additional information before, for example, a"no" decision
becomesthe Final Determinationonthe applicationfor certification. If theapplicationisrejected,
the employer may appeal to the Board of AlienLabor Certification Appeals, whichnormally hears

® Special rules apply for United States employers requesting certification for non-immigrant sheepherders
employed as H-2A workersfor at least 33 of the preceding 36 months.
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cases in panels of three. When an application is rejected, the employer may not usualy file
another petitionfor six months. Inthe mid-1990s the DOL was spending about $60 millionayear
on labour certification activities.

The number of professionalswhomUnited States employerssponsored for immigrant status were
in most occupations between 1992 and 1997, but rose sharply in computer-related occupations
(Table 1). It should be noted that thereis no correl ation between changes in annual earnings and
employer petitions; this suggests that (i) any "labour shortages' are highly localized or that (ii)
hiringforeignersis anetwork process, and that employer preferencesand network recruitment, not
labour market conditions, determine entries. Network-driven hiring means, for example, that a
hospital in the United States devel ops arelationship with a particular training institution in, for
instance, Canada or the Philippines, finds the graduates to be very useful and returns to that
institution to recruit every year, rather than looking outside its local areain the United States.
Some United States school districts follow this policy in recruiting bilingual teachers from
particular educational ingtitutions in Mexico.

There were petitions for 11,305 workers in 1997, in a United States labour market with 130
million employed workers, including at least 33 millionwith aBachelor of Arts degree or more.
For example, the United States had 1.5 million computer systems analysts in 1997, 600,000
computer programmers and 400,000 computer operators. Itishard to imagine how 5,300 foreign
computer experts could resolve alabour shortage inafield with 2.5 million employees, which is
growing by over 10 per cent (or 250,000) ayear. For many analysts the surprise is why wages
are not increasing faster in computer-related occupations, given such a rapid expansion of
employment.

One mugt be careful in interpreting changes in annual earnings by occupation because many
occupations in which foreigners play significant roles are relatively small and include unusua
employment arrangements, such as significant self-employment. For example, there are 61,000
technical writers, many of whom are self-employed persons who work by the job, so that it can
be very hard to interpret annual earnings and changes in annual earnings. Overal, foreigners
represented 1 per cent of the stock in only one field of employment — architecture, engineering
and surveying — and this may smply reflect the fact that many engineers are included in
engineering rather than architecture.

Table 1. Annual earnings and approved employer petitionsfor immigrant visas, 1992-97

Permanent [abour certifications Annual earnings Change Approved employer petitions 1992 Employment Petition
Occupational category 1992 1997 (%) 1997 Change 1997 (000) %
Computer-related occupations $40,894 $48,811 19 1065 5313 399 1236 043
Art $33,678 $36,932 10 110 103 -6 251 0.04
Managers and officias $51,954 $53,557 3 1,214 1112 -8 18,440 0.01
Medicine and hedlth $63,406 $66,301 5 745 611 -18 2,886 0.02
Adminigtrative occupations $38,093 $42,848 12 950 753 21 4,604 0.02
Entertainment and recreation $58,026 $32,301 -44 97 71 -27 136 0.05
Writing $34,567 $33,635 -3 91 65 -29 61 0.11
Socia sciences $36,362 $39,034 7 261 166 -36 41 0.04
Professional, technical and managerial $30,061 $29,901 -1 124 56 -55 4604 0.00
Religion and theology $24,299 $26,494 9 29 13 -55 350 0.00
Museum, library and archival sciences $36,833 $31,730 -14 97 38 -61 188 0.02
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Architecture, engineering and surveying  $40,395 $45,008 11 4703 1830 -61 169 108
Law and jurisprudence $59,681 $62,701 5 93 31 -67 885 0.00
Education $34,934 $40,681 16 2,772 736 -73 4,798 0.02
Life sciences $32,029 $34,111 7 933 153 -84 106 0.14
Mathematics and physical sciences $39,842 $40,928 3 1585 254 -84 144 0.18
Total $40,717 $47,724 17 14,869 11,305 -24 39,299 0.03

Source: Lowell (1999), from DOL, Administrative Data (1992, 1997) and Bureau of Stetistics.

3.1. Evaluation of labour certification system

There are four mgjor criticisms of the United States|abour certification system for United States
employersseeking immigrants: theserel ateto sham recruitment, the absence of guarantees, national

interest, and inadequate bal ancing of employer and national interests. Theproblem most frequently
cited by outsideevaluations of thelabour certificationsystemisthat many United Statesemployers
use economic/employment immigrant visasto sponsor aliensaready employedillegally or asnon-

immigrants. This means for many observers that the United States employer does not want a
United States worker: the recruitment of United States workers supervised by the DOL is oftena
sham, since the employer already hasat work aforeigner who he believesis the best worker for
the job.

For example, the DOL's Inspector General found that 99 per cent of the 24,000 foreigners
sponsored by United States employers for economic/employment visas in FY 93 were already
working for the employer who requested them, including about 4,000 who were unauthorized
foreign workers. When the sample United States employers advertised the 24,000 jobs, as
required for labour certification, they attracted 165,000 applications fromUnited Statesworkers
— about seven applicants per job — but in virtually every case the United States workers were
found not to be qualified, and the foreigner already at work was certified as needed and was thus
sponsored by the employer for immigration.

A second criticism of the labour certification processis that once a person has been admitted as
an immigrant who is best qualified to fill a particular job vacancy, thereis no legal requirement
that he or she ever fill or remainonthejob — the person cantake another job or switch jobs after
receiving animmigrant green card. Since economic/employment visasarenot probationary, there
IS no guarantee that immigrant visasissued to fill jobs deemed to be in the national interest are
actually used to fill such jobs.

A third criticism of the labour certification process is that too many immigrants are admitted
whose admission is difficult to consider asbeing in the national interest. For example, between
1988 and 1996, the United States admitted as economic/employment immigrants some 40,000
housekeepers, nannies and domestic workers, 15,000 cooks and chefs, 3,000 auto repair workers,
252 fast-food workers, 199 poultry dressers, 173 choral directors, 156 landscape |abourers, 122
short-order cooks, 77 plumbers, 68 doughnut makers, 53 baker's helpers and 38 hospital janitors.
Inmany cases, employment-based immigrationisusedto reward loyal nanniesor to unify families
if the relative in the United States has a business that can sponsor relatives for admission as
needed workers.
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A fourth criticismis that fraud is widespread. Efforts to make the process employer-friendly
inevitably lead to abuse by some employers who want to legalize illegal or non-immigrant
workers, or to sponsor relatives and friendsfor admission. On the other hand, abureaucracy that
double-checks each employer statement on the certification form causes delays for employers,
including those who have made a genuine effort to find United Statesworkers. TheDOL facesa
significant challenge in bal ancing the competing goods of assi sting employerswho genuinely need
foreign workers and minimizing fraud that may hurt United States workers.®

Proposal s madeto reformthe admissions systemfor economic/employment immigrantsinthe mid-
1990s had several features in common, including the substitution of employer-paid fees for
detailed DOL oversight of employer-recruitment activities. The Commission on Immigration
Reform(CIR) recommended i n September 1995 that empl oyersbe permitted to have up to 100,000
economic/employment immigrants admitted per year, including family members, down from the
current 140,000, but abovethe FY 94 demand for permanent immigration visas granted onthebasis
of achievement and work.’” Under the CIR'srecommendations, instead of applying to the DOL for
labour certification, employers wanting to sponsor foreign workers for admission would pay a
$7,000 to $10,000 fee per immigrant into a private fund that would train United Statesworkers to
fill vacant jobs identified by employer requests for immigrants. Employerswilling to pay these
feeswould be presumed to have searched and failed to find United Statesworkers, and would thus
save the up to $10,000 they currently pay lawyers to complete the labour certification process.

Senator Alan K. Simpson (Republican, Wyoming) introduced a bill — the Immigration in the
National Interest Act — which was patterned after the CIR recommendation, but would have
reduced the number of immigrants admitted for economic/employment reasons from 140,000 to
75,000. It would also have required United States employers to pay permanent immigrants
admitted to fill vacant United States jobs at |east 10 per cent more thanthe prevailing wage, and
to pay 30 per cent of the first year's salary paid to the immigrant into a United States fund
dedicated to training United States workers to fill vacant jobs. Simpson's proposal was not fully
debated in Congress. In March 1996, comprehensive bills that proposed reforms to the legal
immigration systemand new efforts to reduceillegal immigration were separated. The effortsto
reduceillegal immigrationbecame thellR Immigration ReformAct of 1996; thelegal immigration
reform proposals are still pending in 1999.

3.2. Proposed changes. programme electronic review management

Labour certification for economic/employment immigrants and non-immigrant H-2B (unskilled
workers) is currently done by the Employment and Training Administration (ETA), the largest of
the DOL divisions and the one that works most closely with local employment services offices.
The President's FY 00 budget proposed that labour certification be moved from the ETA to the
Employment Standards Administration (ESA), transferring about 98 FTE and $35 millionfromone

® There are enough stories about empl oyer requests to suggest that abuse will occur without certification, as
illustrated by the case of aNewY ork churchthat wantedto sponsor animmigrant to be amissionary onthe streets
of New Y ork, claiming that Americans "lacked enthusiasm and determination™ for such work. The DOL refused
to certify the church's need for the alien.

"InFY 94, about 123,000 permanent immigrantswere admitted under employment preferences. However, 30,000
of them were Chinese students who were allowed to adjust their status, plus unskilled immigrants. The 38,000
"principal workers'admittedfor employment reasons in FY 94 woul d have generated $380 millionfor thetraining
fund had afee of $10,000 per worker been charged.
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DOL agency to another.? Servicesand enforcement would becombinedinthe ESA, and employers
seeking to havetheir need for foreign workers certified would have to pay for DOL certification
services with anew set of fees.

The proposed new system, known as the Program Electronic Review Management (PERM)
system, is scheduled to become operative on 1 October 1999. It isto be used to review employer
requests for permanent immigrants and H-2B non-farmworkers, but not H-2A farmworkers. The
key concept embodied in PERM is the substitution of a quasi-attestation process for the current
labour certification process, reducing the old 11-step certification process to a usua four-step
process, and reducing the time between application and certification to one to two weeks.

An employer application for permission to sponsor an immigrant (EB) or request a temporary
unskilled foreign worker (H-2B) would be scanned into acomputer, and the data submitted by the
employer would be compared with DOL thresholds, so that applications with data exceeding
critical thresholds could beidentified for audit. Other employer applications would be deemed
satisfactory, and the employer would be allowed to have the foreigner admitted, although all
employerswould be subject to randomaudits. The PERM system would have one national set of
threshold data, which would meanuniformacceptance/investigationcriteriathroughout the United
States.

The purpose of switching from an examination of each employer application to a tax-type audit
model isthreefold:

1 to greatly reducethe number of staff, currently 300, who supervise the required recruitment
of United Statesworkersfor jobsthat United Statesemployerswant tofill with foreigners,

2. to expedite approvals for employers; and
3. to concentrate limited enforcement resources on problem cases.

The ESA would conduct post-admission enforcement, bothrandomand inresponseto complaints,
to ensure that the assurance provided in order to secure certification was in fact being provided
to the foreign workers.

All enforcement systems based onvoluntary compliance, suchasthe PERM system, must consider
the algorithm that triggers audits, the percentage of persons who are audited and the punishment
that is meted out to violators. Most tax systems have avariety of algorithmsthat trigger audits of
particular types of tax payers, and mosthavealow percentage of audited returns (usually less than
2-3 per cent), but very high penaltiesfor violations, including criminal sanctions suchasfinesand
prison terms. It is not clear how long it would take the ESA to develop a similar system of
effective algorithms and penalties to ensure employer compliance.

The ESA indicatesthat it would probably audit al| new users applying to sponsor immigrants and
H-2B non-immigrants, so that employers understand their responsibilities. It would aso like to
audit applications from employers, for example employers that are already employing the

& The DOL 'slabour certification budget was cut from $50 millioninFY 95to $30 millionafter acritical Inspector
General'sreport; the current budget is $35 million ayear.
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foreignersthat they are requesting. The ESA can normally impose only civil monetary penalties,
and these are frequently negotiated downwards in settlements.  One suggested pendty is that
employers found to have violated the promises on their applications would automatically be
audited each time they applied for immigrant or non-immigrant workers.

Most employer groups favour the substitution of attestation and expedited processing for labour
certification. However, most employers do not favour the consolidation of enforcement and
servicesinthe ESA, or new employer-paid fees: they point out that the Clinton Administration is
proposing that enforcement and services be divided within the Immigration and Naturalization
Service (INS), while being consolidated withinthe DOL. Worker advocates protest that the DOL
will no longer monitor the recruitment of United States workers.®

3.3. Permanent: investor visa programme

The United States investor visa programme, created by IMMACT, offers immigrant visas to
foreignerswho invest at | east $500,000 and create or preserve 10 United Statesjobs. Relatively
few foreigners haveapplied for investor visas: 59 were admitted (with family members) in FY 92,
the first year the programme was in effect, 583 inFY 93, 444 inFY 95 and 936 in FY96. In FY 96,
295 (31 per cent) of those admitted were investors; the remainder were dependants.

Aggressive marketing and innovative financial packages were created by United States
intermediary firms to entice foreignersinto applying for investor visaswith the outlay of relatively
little money, aslittle as $125,000 in the case of AIS (formerly American Immigration Services),
a firm managed by former INS senior officials. The foreign investor then signed a $375,000
promissory note to be paid over five years for the balance of the $500,000 investment needed to
obtainaninvestor visa. AlS used the foreigners funds to create limited partnershipsthat owned
or operated United Statesbusinesses. Theforeigninvestor madesmall paymentsevery few months
to keep hisinvestments active, and after twoyearsthe conditional immigrant visa became aregular
immigrant visa; the foreign investor received his investment back, sometimes with interest and
dividends, depending on the performance of the partnership.

United States consulates abroad began to challenge some of the petitions being submitted for
immigrant investor visas that involved financia arrangements in which much of the foreigners
moneywas notat risk, and theforeignerswere not invol ved in the management of the United States
investment that created or preserved United States jobs. In December 1997, the INS suspended
applications for investor visas, and stated that conditional visas granted to foreignerswho did not
put the full $500,000 at risk would not be converted into permanent visas.

On 26 February 1999 the Wall Street Journal profiled a German couple who had invested
$125,000 with AlS, and then learned that the INS had decided that their temporary visas would
not be made permanent because their money was not at risk inthe United Statesasrequired. The
couple's money was sent by AIS to Corporate Personnel Services Inc., a Louisiana firm that
recruits employees for waste or garbage collection firms.

Canadaand Australiaal so haveimmigrant investor programmes, and bothtightened rulesin 1999.

® The DOL responds that most recruitment of United States workers by United States employers requesting
certification of their need for foreign workers is a sham, since the United States employer wants the foreign
worker, not the United States worker.
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Beginning on 1 April 1999, Immigration Canadatook over the immigrant investor programme for
all provinces except Quebec. Under the revised Canadian programme, foreigners seeking
immigrant visas must have a personal net worth of at least C$800,000 and must invest at | east
C$400,000 directly with the Receiver-General of Canada; this money is repaid without interest
after a certain period of time. The Federal Government then allocates the investment funds
generated by foreigninvestorsto the provincesonaformulabasis. Quebec requiresa C$400,000
investment, but foreignersare allowed to borrow alarge portion of that sum and are paid interest
on their investment.

Immigrant investor visa programmes are proliferating;'® for example, searching for immigration
and investment in May 1999 generated almost 50,000 web pages, most maintained by law firms
and others offering to help foreigners with investable funds to obtain immigrant status (e.g.
http://www.visausa.com; http://www.usimmigration.com).

4. Temporary admission: non-immigrants

Non-immigrants are in the United States for a specific purpose during planned temporary stays.
The purpose of non-immigrant employment visas is to permit temporary foreign workers to
temporarilyfill United Statesjobs, add to the supply of United Statestalent, facilitate United States
business, enrich United States life with foreign athletes and entertainers, and permit foreign
students to work and learn in the United States. In the 1990s the United States has developed a
number of new foreign worker programmes, each targeted on a narrow segment of the labour
market, and each with distinct rules of admission and terms for workers.

There are three important background considerations that apply to non-immigrants:

1 United States immigration law assumes that foreigners applying for non-immigrant visas
are intending immigrants, and places the burden on the foreigner to prove that he or she
will abideby the terms of the non-immigrant visa being sought. Two separate agencies—
the Department of State, with consular offices abroad, and the INS at United States ports
of entry — have the authority to decide that atemporary visitor isin reaity an intending
immigrant, and to deny that person admission, evenif hisor her United Statesemployer has
received certification to employ that person temporarily.

2. There are generally no limits or quotas on the number of non-immigrant visas available;
the major exceptions are for H-1B workers (an annual quota of 115,000 in FY99 and
FY00) and H-2B workers (an annua quota of 66,000). Most non-immigrants may bring
family memberswith themto the United States;, for example, therewere 50,100 admissions
of H-4 visaholdersin FY 96 (H-4 visas are granted to spouses and childrenof H-1, H-2

9101997 Thailand began to of fer permanent residence status to foreignerswho invest 10 millionbaht ($400,000)
inthe country, makingthe foreigners probationary immigrantsfor the first threeyears. Thailand offersaone-year
visaand work permit to foreigners who invest at least $80,000.
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and H-3 workers and trainees).™

3. The United States allows most non-immigrant workers to be treated as employeesin the
United States|abour market, to be protected by minimumwage and union-organizing laws
onthe same basis as United States workers, and to adjust their status to that of permanent
resident or immigrant whilein the United States.

The fact that non-immigrant workers can adjust their status to that of immigrant sometimes makes
non-immigrant programmes "probationary immigrant” programmes, in the sense that if aforeign
student or foreignworker provesto beval uableto aUnited Statesemployer, thel atter may sponsor
the foreigner for immigrant status. In recent years, over 90 per cent of the immigrants "admitted”
for economic or employment reasons were already inthe United States, and simply adjusted their
status, oftenfromthat of non-immigrant to that of immigrant, asaresult of United States employers
sponsoring their "admission”.

Non-immigrant programmes can be compared in respect of two magjor dimensions:. the
requirements that employers must satisfy in order to employ foreign workers, and the relationship
between foreign workers and United States employers after theworkers arrival. Thethree magjor
types of guest worker programmes can be contrasted with illegal immigration, where employers
satisfy no government requirement before admission and the workers are free agents with an
unauthorized status after admission. In Table 2 employer requirements arelisted in the rows, and
worker—employer relationships are in the columns.

Table 2. US guest worker programmes. employer and worker rules

Employer & worker rules Contractual worker Free agent worker
Certification (1) H-2A/B ) -
Attestation (2) H-1B (4) Pilot student, AgJobs
No employer requirements (5) NAFTA, F1visitors (6) Unauthorized
1. Certification/contractual worker. Traditional guest worker programmesfall intocell (1),

with employers obliged to obtain certification of their need for foreign workers from the
DOL, and with foreign workers tied to the employer who received certification with a
contract. If theemployer dismissesacontractual foreign worker, he or she must normally
leave the country. The contract between the employer and the foreign worker is binding;
for example, workers can sue in order to enforce contract clauses.

2. Attestation/contractual worker. Attestation means that employers file letters with the
DOL "attesting” that they havetried and failed to find United States workerswhile offering
prevailing wages and working conditions. This attestation permits the foreigner to enter
the United States and go to work for the United States employer, i.e. an employer's
attestation opens the border gate. In the H-1B programme, the foreign worker has a

" The spouses of temporary foreign workers are generally not permitted to work inthe United States, a
rulethat several organizations aretryingto change. On the other hand, Australia, Argentina, Hong Kong
(China) and the UnitedKingdomreportedly permit the spouses of suchworkersto work. In1998 Canada
launched a pilot programme to permit spouses of PTKsto work.
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contract with the United States empl oyer that spells out wages and working conditions; an
H-1B worker in the United States must receive government permission to change jobs or
employers.

3. Certification/free agent worker. TheUnited Stateshasno certification/free agent worker
programmes. If an employer wascertified asneeding aforeign worker tofill avacant job,
but the foreign worker was not tied to the job vacancy with a contract, the purpose of the
certification process would seem to be defeated.

4, Attestation/free agent worker. Employersfile letters with the DOL "attesting” that they
have tried and failed to find United States workers while offering prevailing wages and
working conditions, and they then become eligible to hire free agent foreigners, i.e. the
foreigner isfreeto leave hisor her job and retains the right to remain in the United States
and seek employment with another employer who has filed an attestation. The United
States currently has no attestati on/free agent temporary worker programmes, but did have
suchprogrammesbetween 1992 and 1996 under the pil ot student employment whichended
on 30 September 1996. Section 221 of the IMMACT of 1990 permitted employers who
unsuccessfully tried to recruit United States workers for at least 60 days at prevailing
wagesto hire foreign students who had completed at |east one academic year of studyin
the United States.

Under the Agricultural Job Opportunity Benefits and Security Act (AgJobs) programme of
1998, approved by the Senate in July 1998 on a 68-31 vote but not enacted into law, the
DOL would havebeenrequired to create a systemof registriesinwhichlegally authorized
United States farm workers could register their availability for farm jobs. Employers
would have applied to the registry for farm workers at |east 21 days before they were
needed, and the DOL would have beenrequired to refer registry workers or agreethat the
farmemployer needed his requested number minus the number of registry workers sent to
the farm. Under AgJobs, the Department of State/lmmigrationand Naturalization Service
would issue to foreign farm workers renewable H-2A work visas valid for up to ten
months, and they could remainin the United States continuoudly for up to threeyears. The
workerswould be referred to farms with vacancies, but would not be obliged to work on
one of those farms. President Clinton threatened to veto any bill containing AgJobsin
1998.

5. No employer requirements/worker contracts. The NAFTA TN visa permits Canadians
and Mexicans with "at least a baccalaureate degree or appropriate credentials
demondtrating status as a professional” to go to a United States port of entry, show a
passport, a Bachelor of Arts degree credential and an offer of "temporary” employment
from a United Statesemployer, and thenreceive arenewable TN work visa good for one
year'? at the United States border entry point. The offer of "temporary" employment
becomes the contract between the employer and the worker. Thereis no numerical limit
on how many professionals can cross the border between the United States and Canada,
but the number of Mexican professionals who can enter the United States under NAFTA
provisionsislimited to 5,500 per year until 2003. There were 27,000 TN admissionsin
FY 96, and 7,700 admissions of dependants of TN-visa holders.

2The TN visa can be extended inone-year incrementsindefinitely. TN isthe visafor professionalscoming from
NAFTA countries.
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The J-1 exchange visitor programme is similar. This programme, administered by the
United States Information Agency, permits foreignersto go to the United States as part of
acultural exchange programme. One such programme is the au pair programme; thisis
intended to provide an educational and cultural exchange, “withachild-care component”,
particularly for foreign youth. Under regulations adopted in 1995, the United States
households in which the au pairs live and work must pay the foreign youth at least $155
weekly — for amaximum of 45 hours of responsibility per week — and au pairs caring
for children under the age of 2 must be at least 21 years of age. Au pairs must complete
at least six units of college work whileinthe United Statesfor oneyear, with host families
paying up to $500 ayear for tuition. There must be criminal checks on each au pair, and
each must have at least 40 hoursof traininginchild care. The families"hosting" au pairs
are normally screened by private United States agencies that typically recruit young
European women. The women have contracts with the agencies, and the agencies have
contracts with the host families.

6. No employer requirements/worker contracts. The sixth type of employer—worker
arrangement is one under which employersdo not have to satisfy any special government
requirements before hiringforeign workers, and thoseworkersarefreeagentsinthe United
States labour market. Unauthorized workers are an example of this type of arrangement:
theytypically havenoindividual contracts withtheemployerswho hirethem, athoughthey
arecovered by the provisions of the same protective |abour |aws that apply to all workers
employed in United States labour markets, including being paid the minimum wage and
having unemployment insurance contri butions madeontheir behalf. Unauthorized workers
may be prevented from receiving remedies under some labour laws, including
unemployment insurance benefits if they are laid off (jobless workers collecting such
benefits must be available for work) and reinstatement and back pay if dismissed because
of, for example, protected union activities.

Thereisno"best" typeof foreignworker programme. Worker advocatesand government agencies
generaly prefer certificationand contractual programmesinorder to maximize government control
over admissions. Employersgenerally prefer attestationto certification, i.e. post-admission rather
than pre-admission government inspections, and their preference for contracts versus free agents
often depends on the number of foreign workers admitted or available. If foreign worker
programmesaimto fill truly small gaps in the labour market, employers may prefer certification,
so that they are assured of foreign workersto fill vacant jobs. If they anticipate alarge number of
foreignworkers, employersmay prefer free agent workerswho canbe hired and dismissed at will.

5. H-1B professionals

The Immigration Act of 1990 changed the previous H-1 programme into the H-1B programme at
atime when it was believed that there would be significant increases in the employment of PTK
workers, especialy in the computer industry. To satisfy unions, anannua limit of 65,000 H-1B
visas was set, whichwasraised temporarily to 115,000 ayear. Ironicaly, the H-1B programme
was approved just after the end of the Cold War, which led to many lay-offs of scientists and
engineers.

The H-1B programme allows employers to secure and employ professional non-immigrants in
order tofill specializedjobsinthe United States on an attestation basis, i.e. the programme admits
non-immigrants to fill specifiedjob vacanciesfor the United States employer who requests the H-
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1B worker after attesting that he has tried and failed to find United States workers. H-1B
foreigners must have at least a Bachelor of Arts degree, and must fill United States jobs that
require such a degree. In order to employ H-1B workers, employers file a Labor Condition
Attestation (Form ETA 9035) with the DOL for the admission and employment of H-1Bs that
provides assurances regarding three factors:

1. Theemployers are offering the prevailing wage.

2. Theworking conditions offered to the H-1B foreigner do not adversely affect United States
employees working conditions.

3. No strike or lockout exists with regard to the position being filled by the H-1B.

The Labor Condition Attestations do not have to include the name of the H-1B worker whom the
employer wishesto employ, and the DOL generally cannot investigate employers who request or
employ H-1B workersunlessit receives a complaint. H-1B visasarevalid for up to three years,
and can be renewed once for another three years. Spouses and children of an H-1B visa holder
are granted H-4 visas, which permit themto attend school in the United States but not to accept
employment.

The number of H-1B approvals was capped at 65,000 a year until 30 September 1998, but each
H-1B visa holder was permitted to remain in the United States for up to six years, so that a
maximumof 390,000 H-1B workers could be employed inthe United States at any time.:* Efforts
to increase the annua quota began in 1997. Since most H-1B workers are employed in the
computer industry, that industry took the lead in persuading Congress that more foreign
professionalswere neededinthe United States. After ayear-long debatein 1997-98, amid claims
that there were shortages of several hundred thousand computer professionals, and counterclaims
that high-tech companies usually hire fewer than 10 per cent of applicants for computer jobs and
discriminate against older workers, the H-1B programme was modified by the American
Competitiveness and Workforce Improvement Act (ACWIA) of 1998. The ACWIA wasbilled as
agrand bargain that increased the number of H-1B visas available by 142,500 over aperiod of
three years and also provided new protections for United States workers.

The maor new concept introduced by the ACWIA to protect United States workerswas "H-1B-
dependent employers’, generally United States empl oyers whose workforces are composed of 15
per cent or more H-1B workers.** These 100 to 200 United States employers, and only these
employers, must document their efforts to recruit United States workers and certify that United
Statesworkerswere not laid off to make room for the H-1B workersinthe previous 90 days, and
that United States workers will not be laid off for 90 days after the arrival of the H-1B workers.
Non-H-1B-dependent employers do not haveto searchfor United States workers before hiring H-
1B foreigners, and they canlay off United States workersto create vacant jobs that arefilled with
H-1B workers. The 1998 amendments require H-1B workersto receive the same fringe benefits
as United States workers.

3 The annua cap applies to approvals for bringing H-1B workers into the United States. INS data record
admissions of foreignersholdingH-1B visas, so that aforeigner making several trips wouldbe counted eachtime.
Beginning in FY 93, when 93,000 H-1B visa holders were admitted according to INS data, the admissions have
risen steadily, reaching 144,000 in FY 96.

14 H-1B workers with a master's degree or more, or earning $60,000 or more, are not included in calculating
dependence.



17

Early in 1999, the DOL estimated that 50,000 United States employerswould request 250,000 H-
1B workers each year, i.e. the higher 115,000 H-1B visa quotawould be fully used. The DOL
was correct — as of May 1999, the quota for FY 99 had been fully subscribed. In FY 98, about 46
per cent of the 115,000 H-1B visas wereissued to Indians, followed by 10 per centto Chinese and
4 per centto Canadians. The United States employersthat requested the most H-1B visasin FY 98
were Mastech (11 per cent), Tata Consultancy (7 per cent), Computerpeople (6 per cent) and
Oracle (5 per cent).

L abour shortages represent gaps between demand and supply, gapsthat are filled in most markets
by wages adjusting: if wages rise, demand is expected to fall (or increase at aslower pace) and
supply is expected to expand. Theargument most frequently advanced for raising theannual quota
of H-1B admissions is that demand i s rising faster than supply because of the explosive growth of
high-tech industries, and that the United States should not allow temporary labour shortages of
severa hundred thousand computer professionals, due to demand rising faster than students can
be trained, to slow the growth of a key twenty-first-century industry. The argument against
increasing the quota i sthat therei s no shortage of computer professional sinthe United States, only
shortages of young foreign computer professionals who are willing to work long hoursfor entry-
level wages that are much higher than can be earned at home in the hope that their employerswill
sponsor them for immigrant visas.

Conceptudly, the ACWIA attempts to close the gap between demand and supply by:

. increasing supply — most United States employers must pay a $500 fee per H-1B
application filed, and these fees are to be used for scholarships to support Americans
studying incomputer-related fields (universities and some research institutes do not have
to pay the $500 per application fee);

. putting restrictions on the demand for H-1B workers generated by H-1B-dependent
employers ("body shops'), employers whose workforces consist primarily of H-1B
workers and who send the H-1B workers they import around the United States on short-
term assignments.

6. Evaluation of HB programme

The H-1B programme illustrates a general trend in foreign worker programmes: drafting very
detailed | egislation covering one or afew industries, and then having at | east three fights between
advocates of more and fewer temporary foreign workers — one in the Congress over the law, a
second as the implementing agencies issue regul ations to implement the law, and thenathird over
the extent and nature of enforcement of the law. The history of the H-2A farm worker programme
shows that funds spent on lobbying for enactment, drafting implementing regulations and then
studying enforcement and its effects can account for a significant fraction of the wages earned by
foreign workers. If the trend towards "rifle" rather than "shotgun" guest worker programmes
continues, more controversies that use avocabulary familiar only to specialists can be expected,
i.e. the debate can become the domain of specialists.

TheH-1B programme canbe evaluated at anumber of level s. Does the employer really needH-1B
foreign workers? Isthe employer paying prevailing wages and not adversely affecting similar
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United States workers? Aretougher penaltiesfor H-1B-dependent workerslikely to be effective?
Will employer-paid fees that fund schol arshipshel p to cl ose the gap between supply and demand?

Thosewho investigate the H-1B programme oftenconclude that United Statesempl oyersfrequently
file Labor Condition Attestations for H-1B workersthey are already employing. This meansthat
the H-1B programme is a means of legaizing the status of student interns and unauthorized
workers, not the last resort of a United States employer who has tried and failed to find United
Statesworkers. The consultantswho file many of the Labor Condition Attestationsfor employers
are skilled in drafting employer requests in a manner that evades effective enforcement: one
immigration lawyer advised employers to describe "the relevant job opening tightly enough that
the INS recognizes an American probably isn't readily available for theposition, but notso tightly
that the INS suspects the descriptionis being tailored for aspecific foreign individua" who may
already be employed.

Once aUnited States employer filesaL abor ConditionAttestationfor anH-1B worker, itisrarely
withdrawn because a United States worker isrecruited. 1n one study, only oncein 200 timesin
1995 was a United States worker hired after a foreign worker was requested (McGraw, 1995).
InMay 1996, the DOL 's I nspector General issued areport that concluded that the H-1B programme
"serves as a probationary try-out employment program for illegal aiens, foreign students and
foreignvisitorsto determineif they will be sponsored for permanent status'. ThelL abor Secretary,
Robert B. Reich, testified in 1995: "We have seen numerous instances in which American
businesseshavebrought in foreign skilled workersafter havinglaid off skilled Americanworkers,
simply because they can get the foreign workers more cheaply. [The H-1B programme] has
become amajor means of circumventing the costs of paying skilled Americanworkersor the costs
of training them" (Migration News, 1996).

In 1999 the ETA launched an Automated Fax-In/Fax-Out System for processing Labor Condition
Applications for H-1B non-immigrants, open to United Statesemployersand their representatives
seeking H-1B workers. Employersfile Form ETA 9035, faxit to (215) 596-1052 or (415) 975-
4964, and receive approval or reasons for rejection within three to four days.

By design, theH-1B programme is based onfacilitating the entry of foreign workersfor employers
who are presumed to be obeying the law and implementing regulations. If aninspection findsthat
anemployer isviolating the law or the implementing regulations, the penalty imposed by the DOL
is generally the requirement that the employer pay what should have been paid to workersinthe
first place. For example, Exotic Granite & Marble Inc in southern Californiahired an engineer,
an accountant and a sales manager fromIndiaunder the H-1B programme and paid them salaries
of $24,000 to $30,000. The DOL received a complaint and conducted an inspection, and
concluded that the salaries paid by Exotic to these H-1B workers were far less than prevailing
wages. It calculated that Exotic should have paid about $66,000 more to one H-1B worker and
$33,000 more to another. After ayear of litigation, Exotic agreed to pay these back wages, and
another $3,000 in civil monetary pendtiesto the DOL.™

There is widespread agreement that, in the long run, the gap between demand and supply in
professional and speciality labour markets must be closed by training United Statesworkersto il |
thejobs now filled by H-1B workers. President Clinton reflected this perspectiveinaspeechon

1 Nancy Cledland, "Sun Valley firm to pay federal labor penalties’, Los Angeles Times, 6 April 1999.
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30 March 1999 to the Electronic Industries Alliance: "over the long run, the answer to this
problem of the lack of skilled workers cannot smply be to look beyond our borders —surely a
part of it hasto be to better train people within our bordersto do this work™.

The major mechanismfor closing this gap in the fieldsin which H-1B workers are hired is the
$500 fee that an employer must pay, beginning in 1999, to request a H-1B worker. The first
fellowshipsfunded by these employer fees were announced in April 1999: the National Science
Foundation (NSF) made available up to $21 millionto fund 8,000 one-year scholarships of up to
$2,500 each to low-income students who are United States citizens or legal immigrants studying
for degrees in computer science, engineering or mathematics. The $21 million will be given to
100 two-year community colleges, and undergraduate and graduate institutions, and each will be
able to award atotal of 80 scholarshipsto their enrolled students (i.e. 40 students during each of
the two years of the grant), beginning in January 2000. Disadvantaged status is determined by
Department of Education criteria used for Pell Grants.®

Lindsay Lowell (1999) compiled data on changesin annual earnings and employer petitions filed
in 1992 and 1997 (Table 3), and found the largest increases in employer petitions to be in
computer-related occupations — atenfold increase.r” Thereis no apparent correlation between
annua earnings changes and approved employer petitions for H-1B workers: petitions for those
workersincreased in every occupation faster than annual earnings.

Sharply higher H-1B admissions are onereasonwhy average earnings do notincrease evenfaster.
It has been suggested that many H-1B foreign workers want to find a United States employer to
"sponsor” themfor a permanent immigration EB visa; thus, asH-1B workersthey aremorewilling
toworklong hoursfor lower pay than United Statesworkers. InFY 94, it was estimated that about
40 per cent of H-1B workerswere able to obtain some type of permanent immigration visa, versus
17 per cent for F-1 students; this suggests that changes to immigrant status are more common for
H-1B workers than for other non-immigrants.®

6.1. Outlook on H-1B policy

The H-1B visa limit for FY99 — 115,000 — was reached in May 1999, but it is doubtful that
Congresswill raise the cap further in 1999, because of concerns about fraud, age discrimination,
and agrowing appreciation of the complexity of determining whether H-1B workers are needed
and their long-term impacts on United States students, workers and labour markets.

18 Many of those expected to receive these scholarships are Blacks and L atinos, who are very under represented
inthe United States high-techindustry. A 1998 NSF report estimated that Blacks and L atinos accounted for 3 per
cent of United States scientists and engineers.

Y The United States had 1.5 million computer scientistsin 1997.

18 F-1 students are most likely to become immigrantsin the United States through marriage. H-1B workers are
more likely to become immigrants by finding a United States employer to sponsor them.
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Table 3. Average annual earningsand approved employer petitionsfor H-1B workers,

1992 & 1997

L abor_Condition Attestations Annua earnings Approved employer petitions

Occupational category 1992 1997 Change 1992 1997 Change
Computer-related occupations $39,750 $49,178 24 5732 63,468 1007
Art $35479 $39,535 11 336 1,876 458
Adminigrative occupations $38,514 $42,508 10 2132 11,225 427
Writing $37,212 $37,613 1 235 1,092 365
Professional, technical and managerial $49,910 $52,563 5 895 3,741 318
Architecture, engineering and surveying $42,188 $49,643 18 4520 18,279 34
Social sciences $42,449 $42,826 1 808 3,153 290
Managers and officias $62,706 $59,072 -6 1,919 6,613 245
Medicine and hedth $43,891 $55,903 27 4114 12,569 206
Fashion models $134,583 $115,000 -15 4 11 175
Museum, library and archival sciences $29,309 $36,562 25 98 255 160
Entertainment and recreation $37,953 $39,637 4 135 348 158
Law and jurisprudence $64,605 $67,499 4 342 818 139
Education $33,945 $36,302 7 4,878 8,226 69
Life sciences $33,673 $35,678 6 2,120 3482 64
Rdligion and theology $25,980 $32,090 24 50 v 4
Mathematics and physical sciences $40,217 $46,189 15 2,093 3,178 52
All these occupations $41,244 $48,390 17 30411 138411 355

Source: Lowell (1999), from DOL, Administrative Data (1992, 1997).
Note: Data are for full-time work, annua earnings and approved employer petitions for H-1B workers.

Fraud isthemajor issueinthedebate over whether to raise the H-1B cap furtherinmid-1999, with
critics arguing that if the number of unqualified workers was reduced, there would be sufficient
visas for legitimate United States employers. During Congressional hearings in May 1999 the
American consulate in Chennai, India, which processed applications for 20,000 H-1B workersin
1998, reported that 21 per cent of asample of 3,200 H-1B visa applications were fraudulent, and
that with regard to another 25 per cent of applicants, the consulate could not verify the workers
level of education and training.

Fraud takes many forms, and seems to be facilitated by the fact that there is no investigation of
United States employer petitions unless a complaint is made. The most common types of fraud
involve United States companies (i) attesting that they need H-1B workerseventhoughthey do not
have a specific job for a worker to fill once the foreigner reaches the United States; and (ii)
falsifying the educational qualifications of H-1B workers sent to the United States. 1n somecases,
United Statessubsidiariesof foreign companiesthat arelittlemorethana United States post-office
box apply for visas for bogus "employees’, permitting foreigners to enter the country and live
legally for six years. Some companiesadvertisein Indiaasemployment agencies, promising six-
year United States work permits in exchange for fees. In an effort to better monitor the H-1B
programme, the INS plans to compile data from employer applications for H-1B workers on
wages, education qualifications and jobsfilled inthe United States, beginning on 1 October 1999.

There seems to be a growing consensus in the United States that many computer firms are
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discriminating against older workersand minorities. Numerous studiesand surveysfind that most
United States high-tech firms require applicants to apply by computer, screen applicants for age
and skills, and hirefewer than5 per cent of those who apply, including very few applicants over
the age of 40. Mot of the complaints filed under anti-discrimination laws are filed by middle-
aged menwho complain of terminations or demotions based on their age; butitis much harder to
prove that a worker was not hired because he was too old.

The third issue that has slowed the push for raising the H-1B cap is the complexity of the
interaction between students' educational goals and the high-tech labour market. Many United
States students avoid high-tech careers because they fear that they will have short careers. The
Clinton Administrationtook the positionin June 1999 that the United States high-techindustry must
find alternatives to ever more H-1B workers: "We just raised the caps dramatically on a short-
term basis. Now the industry needs to take the long-term steps to address worker training".

6.2. Final considerations

The type of guest worker programmes in the industrial democracies has changed over the past
quarter of acentury — programmes that add workers in shotgun fashion to the labour force of an
entire sector, such as construction, mining, agriculture or manufacturing, have been replaced by
narrowly targeted programmes that, in rifle fashion, aimto fill a narrow range of labour market
vacancies. Thisshift from shotgun to rifle guest worker policies means, for exampl e, that changes
in macroeconomic policies have less effect on employer demands for guest workers, since only
asmall proportion of al employers participate in any particular guest worker programme. For
example, during the 1960s, when European currencies were undervalued relativeto the DOL lar,
local savings were invested in Europe aong with foreign savings, thus generating jobs across
Europeaneconomiesinindustriesfromconstructionto manufacturing to services. WhentheUnited
States devalued the DOLIar in the early 1970s, and oil price increases led to recession, the
incentiveto invest in Europe diminished, and the demand for foreign workersfell throughout the
economy.

The guest worker programmes of the 1990s, such asthe H-1B programme, aim to fill a narrower
range of vacancies in the labour market. At the same time, the capacity of government-run
employment services to credibly determine whether there is a genuine need for foreign workers
has eroded, setting the stage for conflict over an employer's "need” for foreign workers and the
effect of foreignworkersonUnited Statesworkers and the trgjectory of work in the affected sector
in both the short and long terms; for example, doesthe presence of foreign workersin some labour
market segments discourage Americans from going into certain fields or slow needed labour-
saving mechanization? Changesin macroeconomic policiesrarely have significant effects on the
employer requests for foreign workers in the niche labour markets that are requesting guest
workers.

How can governments manage guest worker programmes that aim to fill niches in the labour
market? One gpproach isto do what the United Statesisdoing, i.e. substitute employer attestation
for DOL certification. Attestation relies on the honour system: it trusts employers to make honest
efforts to find United Statesworkers, and to hireforeignworkersonly asalast resort. Thissystem
saves the DOL resources, since staff are not needed to monitor employer recruitment, but invites
fraud, as some employers use the attestation system to bring friends and rel atives into the country
or to pay foreign workers less than United States workers.
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A better approach may be to rely on economic incentives. Employerswho request permission to
employ guest workers currently pay for the privilege in the form of (i) fees to lobbyists to make
the regulatory hurdles between the foreign worker and the United States job as low as possible,
(i) feesto lawyers to navigate the regulatory labyrinth, and (iii) production lost due to the time
that a position remains unfilled as regulatory requirements are met. Theresult is often perverse:
once employers have learned to negotiate the regulatory system, anticipating lawyers' fees of
severa thousand DOL lars per worker and waiting times of several months, they tend to avoid
serious searches of thelocal labour market or the quest for alternativewaysto get work done, and
become ever more reliant on foreign workers.

Another way to regulate the admission of foreign workers for niche labour markets would be to
impose taxes or fees on employersinexchange for giving them easier access to foreign workers.
A fee system represents a trade-off between two competing goods: the first good is easy access
to foreign workers for employers to maintain their profits, and the second one is protection for
United States workers as well as policies to maintain the competitive edge of industries. Under
a fee sysem, employers would prove that they had made a good-faith effort to recruit local
workers by paying fees, and the fees collected from employers would be used to cover the cost
of enforcement of labour laws in affectedindustries, to trainand retrain United Statesworkers, and
to develop productivity-increasing technologies.

A fee system, combined with a minimum wage so that the employer could not require the foreign
worker to pay the fee, would encourage employersto | ook continuoudly to the United States|abour
market, since hiring a United States worker would enable the employer to avoid the fee.
Furthermore, employer-paid fees could be spent in a manner that reduces the litigation and
controversy that accompany the admission and employment of foreign workers today. If the
employer-paid fee consisted of an upfront fee and a percentage payroll tax equivaent to the
pension and unemployment taxes from which most guest workers would not derive benefits, and
was administered on the same narrow labour market basis that the guest worker programme was
targeting, a series of sector, industry or regional funds could be established and administered by
representatives of employers, workers and government. This would permit representatives of
those closest to the labour market that employs foreign workers to decide on the optimal way in
which to spend the funds collected, and should reduce the adversarial nature of foreign worker
admissions and employment.
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Appendix

Data

There are threemajor sourcesof data, particularly onnon-immigrant visasthat permit employment
inthe United States: DOL data on the number of employers requesting workers and the number of
workers they request; Immigration and Naturalization Service data on admissions, with double
counting for foreignerswho enter three or four timeswithinayear on, for example, anH-1B visa;
and Department of State data on the number of each type of visaissued. The latter data are an
undercount because (i) some foreigners adjust their status with the INSwhile in the United States
and (ii) some foreigners extend their stay in the United States with the INS.



Table AL INSnon-immigrant admissonsto the US: FY 90-96

NS non-immigrant admissionsto the US: FY 1990-96

-ategory — fisca year ending 30 1990 1991 1992 1993 1994 1995 1996 Dig:9 Change
96% 92-96%
l 17574055 18920045 20,910,880 21,566,404 22,118,706 22871200 24852503 100 19
‘emporary visitors 16,079,666 17,234,400 19,229,066 19,879,443 20,318,933 20,887,329 22,880,270 92 19
1 Business 2,661,338 2616335 2788069 2,961,092 3164,099 3275,79% 3,770,326 15 35
'isawaiver 294,065 640,397 786,739 2538  1,370452 6
12 Pleasure 13418328 14618065 16440997 16918351 17,154,834 17,611,533 19,100,944 77 16
'isawaiver 4528112 8,624,006 8,969,404 9407254 11,192,978 45
‘ransit aliens (C1to C4) 306,156 364,456 345,930 331,208 330,936 320,333 325,538 -6
‘reaty traders (includes 147,536 155,049 152,385 144,644 141,030 131,777 138,568 -9
amilies)
1 Traders 78,658 76,952 71,79 65,362 60,196 53,557 54,289 -24
2 Investors 68,878 78,097 80,589 79,282 80,834 78,220 84,279 5
tudents and dependants 355,207 374,420 401,287 403,272 427,721 395,120 426903 100 6
1 Academic students 319,467 335,623 360,964 362,700 386,157 356,585 418,117 98 16
11 Vocational students 6,797 7,615 7,722 7,920 7,844 7,635 8,786 2 14
2 Spouses/families 28490 30,499 31,988 32,103 33,071 30,489 32,485 2
12 Spouses/families 453 683 613 549 649 411 507 -17
leps of international orgs (G1 61,449 64,451 69,947 72,755 74,722 71,982 79,528 14
) GbH)
34 International org. employees 43104 46,913 50,674 52,856 53,768 51,410 53,656 6
35 Attendants/servants 1,603 1,638 1524 1543 1,596 1,466 1447 0 -5
‘emporary workersand 139,587 159,714 163,262 162,976 185,988 220,664 227440 100 39
11A Registered nurses 2,130 7,176 6,506 6,106 6,512 2,046 1 -71
11B Speciality occupations 100,446 114,467 110,223 92,795 105,899 117,574 144,458 64 31
12 Unskilled 35,973 390,882 34,442 29,475 28,872 25,587 23,980 1 -30
I12A Agricultural 18,219 18,440 16,390 14,268 13185 11,34 9,635 4 -41
12B Non-farm workers 17,754 21,442 18,052 14,847 15,687 14,193 14,345 6 -21
13 Industria trainees 3,168 3,235 3,352 3,126 3,075 2,787 2,986 1 -11
)1 Extraordinary ability workers 456 3105 5,029 5974 7177 3 1474
)2 Assistants of O1 258 964 1455 1813 2112 1 719
"1 Int'l recog.athletes/entertainers 3,548 17,109 22,500 22,397 25,968 11 632
2 Other artists/entertainers — reciprocal 0 422 613 660 1,727 1 1819
3 Artistdentertainers — unique culture 1,131 4,036 4,942 5315 5,938 3 425
)1 Int'l culture exchange programmes 9 9 1,546 1,399 2,056 1
1 Rdligious workers 2,577 4,444 5,951 6,742 8,992 4 249
pouses and children of temp. 28,687 34,803 40,009 39,704 43,207 53,582 53,572 A
jorkers and trainees
14 Families of H1, H2, H3 28,687 34,803 39,155 37,833 40,490 43247 50,106 28
)3 Families of O1, O2 1 322 549 751 877
4 Families of P1, P2, P3 152 498 562 592 667 339
12 Families of R1 701 1,051 1,606 1,790 1922 174
L Foreign media reps(includes 20,252 21,073 21,695 21,032 27,691 24,220 33,59 55
1 Exchange visitors 174,247 182,693 189,485 196,782 216,610 201,095 215475 14
2 Exchange visitor families 40,397 40,737 41,807 42,623 42,561 39,269 41,250 -1
1 Intracompany transfers 63,810 70,505 73,315 82,606 98,189 112,124 140457 92
2: Families of intra company 39,375 42,529 45,464 49537 56,048 61,621 41,250 -9
'C NAFTA professionas 5,293 8,123 12531 16,610 5,031 121
‘N NAFTA professionds 19,806 23,783 26,987
D: Familiesof TN 5,535 7,202 7,694
)thers (unknown) 189 51,576 134 446 878 779 310
ubtotal: Foreign Workers: 208,690 238,342 249,108 262,192 309,014 356,692 394,834 59
, TC/TN
ubtotal: Foreign Students, 500,511 525,931 558,171 567,402 610,611 565,315 642,378 15

:xchange Visitors

ource: INS, Statistical Yearbook, 1996. Persons admitted severa times are double counted.
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H-1B private programme

The agenda reproduced below illustrates the trend in temporary foreign worker programmes
towards drafting legidation that can be interpreted only by experts.

New York AILA Chapter Immigration Law Symposium, 16 April 1999

9:00 am —10:30 am

H-1B Professionals. Changes Under The New Law

* The New Law — An Overview

* H-1B "Dependent” Employers. Definition, Calculations, and Other Obligations
* New Recruitment and Layoff Attestations

* Avoiding H-1B Dependent Status: Creating "H-1B Exempt" Workers?

* New DOL Regulations: Increasing Burden on Employers and Other Related Issues
* New Filing Fees and Computation of Prevailing Wage for Certain Ingtitutions
* Will the Cap be Reached Despite Increased Numbers?

* Representing H-1Bs Nearing Their Sixth Y ear With No Green Card In Sight

* The Future; What is Being Done and What Has to Be Done?

10:30 am — 12:00 pm

Latest Developmentsin Labor Certification Practice

* Overview of Procedures and Delaysin DOL Region Il

* When to File an RIR and When Not to Filean RIR

* How to Prepare an RIR Application in DOL Region I

* Limited Review: Can You Get I1t?

* Prevailing Wage Considerations. How to Get Around DOL 'sUnrealistic
Wage System?

* Coping with Applications Filed Prior to GAL 1-97 and Matter of
Kelogg

* Strategies for Expediting Cases Before Client Runs Out of Time

* Will the Labor Certification Program Be Reformed?

INTERNATIONAL MIGRATION PAPERS
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7E.

8 E.

8F.

9S.

9E.

10.
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CAHIERSDE MIGRATIONSINTERNATIONALES
ESTUDIOS SOBRE MIGRACIONESINTERNACIONALES

Adjustments to labour shortages and foreign workers in the Republic of Korea
M.l. Abella; Y.B. Park; W.R. Béhning, 1995.

Consumption and investments from migrants' remittances in the South Pacific
Richard P.C. Brown, 1995.

Training abroad: German and Japanese schemes for workers from transition economies
or developing countries,
Christiane Kuptsch; Nana Oishi, 1995.

Discrimination against migrant workers and ethnic minorities in access to
employment in the Netherlands

F. Bovenkerk; M.J.l. Gras; D. Ramsoedh, with the assistance of M. Dankoor and A.
Havelaar, 1995.

Orderly international migration of workers and incentives to stay - options for
emigration countries
M.I. Abella; K.J. Lonnroth, 1995.

From outlawing discrimination to promoting equality: Canada's experience with anti-
discrimination legislation
C. Ventura, 1995.

Arbeitsmarkt-Diskriminierung gegentber auslandischen Arbeitnehmern in
Deutschland
A. Goldberg; D. Mourinho; U. Kulke, 1995.

Labour market discrimination against foreign workers in Germany
A. Goldberg; D. Mourinho; U. Kulke, 1996.

The integration of migrant workers in the labour market: Policies and their impact
W.R. Bdhning; R. Zegers de Beijl, 1995.

L'intégration des travailleurs migrants sur le marché du travail: Les politiques et leur
impact
W.R. Bdhning; R. Zegers de Beijl, 1996.

La discriminacion laboral a los trabajadores inmigrantes en Espafia
Colectivo IOE: M.A. de Prada; W. Actis; C. Pereda, y R. Pérez Molina, 1995.

Labour market discrimination against migrant workers in Spain
Colectivo IOE: M.A. de Prada; W. Actis; C. Pereda, y R. Pérez Molina, 1996.

The jobs and effects of migrant workers in Northern America - Three essays.
J. Samuel; P.L. Martin; J.E. Taylor, 1995.
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11.

12.

13.

14.

15F.

15E.

16.

17.

18.

19.

20.

21.

22.

23E.

23F.

24.

The jobs and effects of migrant workers in Italy - Three essays.
L. Frey; R. Livraghi; A. Venturini; A. Righi; L. Tronti, 1996.

Discrimination against racial/ethnic minorities in access to employment in the United
States: Empirical findings from situation testing
M. Bendick, Jr., 1996.

Employer des travailleurs étrangers: Manuel sur les politiques et les procédures plus
particulierement applicables aux pays a bas ou moyen revenus
W.R. B6hning, 1996.

Protecting (im)migrants and ethnic minorities from discrimination in employment: Finnish
and Swedish experiences
K. Vuori, with the assistance of R. Zegers de Beijl, 1996.

Les migrations en provenance du Maghreb et la pression migratoire: Situation actuelle et
prévisions
D. Giubilaro, 1997

Migration from the Maghreb and migration pressures: Current situation and future
prospects
D. Giubilaro, 1997

The documentation and evaluation of anti-discrimination training activities in the
Netherlands
J.P. Abell; A.E. Havelaar; M.M. Dankoor, 1997

Global nations. The impact of globalization on international migration
P. Stalker, 1997

Anti-discrimination training activities in Finland
K. Vuori, 1997

Emigration pressures and structural change. Case study of the Philippines
A. Saith, 1997

Emigration pressures and structural change. Case study of Indonesia
D. Nayyar, 1997

The evaluation of anti-discrimination training activities in the United Kingdom
P. Taylor; D. Powell; J. Wrench, 1997

Pratiques de formations antidiscriminatoires en Belgique
F. Castelain-Kinet; S. Bouquin; H. Delagrange; T. Denutte, 1998

Discrimination in access to employment on grounds of foreign origin: the case of Belgium
P. Arrijn; S. Feld; A. Nayer, 1998

La discrimination a I'accés al'emploi enraison de l'origine étrangére : le cas de la Belgique
P. Arrijn; S. Feld; A. Nayer, 1998

Labour immigration and integration in low- and middle-income countries: Towards an



25.

26.

27.

28.

29.

30.

31.

32.

33.

34.
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evaluation of the effectiveness of migration policies
J. Doomernik, 1998

Protecting migrants and ethnic minorities from discrimination in employment: the Danish
experience
N.-E. Hansen, I. McClure, 1998

lllegal migration and employment in Russia
Eugene Krassinets, 1998

The effectiveness of integration policies towards immigrants and their descendants in
France, Germany and The Netherlands
Jeroen Doomernik, 1998

Approche juridique de la discrimination a I'accés a I'emploi en Belgique en raison de
I'origine étrangére
B. Smeesters, sous la direction de A. Nayer, 1999

The documentation and evaluation of anti-discrimination training in the United States
M. Bendick, Jr., M.L. Egan, S. Lofhjelm, 1999

lllegal labour migration and employment in Hungary
J. Juhasz with contributions from M. Cosmeanu; |. Ramond; J. Gmitra, A. Bacskai, 1999.

Foreign labour in Lithuania: Immigration, employment and illegal work
A. Sipaviciene, in cooperation with V. Kanopiene, 1999.

Legal and illegal labour migration in the Czech Republic: Background and current trends.
Milada Horakova, 2000.

Migrant labour - An annotated bibliography
R. Chen; M. Madamba, 2000.

Settlement and integration policies towards immigrants and their descendants in Sweden
Charles Westin, 2000.



