International Labour Conference

Provisional Record 4

Ninety-fourth (Maritime) Session, Geneva, 2006 Part |

Report of the Committee of the Whole

1. The Committee of the Whole held its first sitting on 7 February 2006. It was originally
composed of 100 Members (60 Government members, 8 Employer members and
33 Worker members). To achieve equality of voting strength, each Government member
entitled to vote was allotted 264 votes, each Employer member 1,947 votes and each
Worker member 472 votes. The composition of the Committee was modified 9 times
during the session and the number of votes attributed to each member adjusted
accordingly. *

2. The Committee elected its Officers as follows:

Chairperson: Mr. B. Carlton (Government member, United States) at itsfirst

sitting

Vice-Chairpersons:  Mr. D. Lindemann (Employer member, Germany) and

Mr. B. Orrell (Worker member, United Kingdom) at itsfirst sitting

! The modifications were as follows:
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7 February: 100 members (59 Government members entitled to vote with 264 votes each,
8 Employer members with 1,947 votes each and 33 Worker members with 472 votes each);

8 February: 120 members (62 Government members entitled to vote with 100. votes each,
8 Employer members with 775 votes each and 50 Worker members with 124 votes each);

9 February: 114 members (69 Government members entitled to vote with 296 votes each,
8 Employer members with 2,553 votes each and 37 Worker members with 552 votes each);

10 February: 95 members (70 Government members entitled to vote with 68 votes each,
8 Employer members with 595 votes each and 17 Worker members with 280 votes each);

11 February: 91 members (70 Government members entitled to vote with 1 vote each,
7 Employer members with 10 votes each and 14 Worker members with 5 votes each);

13 February (noon): 96 members (75 Government members entitled to vote with 14 votes
each, 7 Employer members with 150 votes each and 14 Worker members with 75 votes each);

13 February (afternoon): 102 members (79 Government members entitled to vote with
120 votes each, 8 Employer members with 1,185 votes each and 15 Worker members with
632 votes each);

14 February: 103 members (80 Government members entitled to vote with 3 votes each,
8 Employer members with 30 votes each and 15 Worker members with 16 votes each);

17 February: 104 members (81 Government members entitled to vote with 40 votes each,
8 Employer members with 405 votes each and 15 Worker members with 216 votes each.
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Reporters: Mrs. F. Abdel Hamid Elsayed (Government member, Egypt),
Mr. D. Bell (Government member, Bahamas) and
Mr. G. Boumpopoul os (Government member, Greece) at itsfirst
sitting

. The Committee appointed a Drafting Committee composed of the following members:

Mr. D. Roussel (Government member, Canada), Ms. N. Msomi (Government member,
South Africa), Ms. M. Martyn (Government member, United Kingdom); Mr. D. Deardey
(Employer member, United Kingdom); and Mr. P. McEwen (Worker member,
United Kingdom).

. At its second sitting, the Committee appointed a Working Party to consider the Entry into

Force provisions and certain aspects of the amendment procedures. The Working Party
was chaired by Mr. John Blanck (Government member, United States). It was composed of
the Government members of Bahamas, China, Egypt, Ireland, Japan, Republic of Korea,
Liberia, Netherlands, Nigeria, Panama, United Arab Emirates, United Kingdom and the
Bolivarian Republic of Venezuela; the following Employer members: Mr. R. Aglieta
(Italy), Mr. J. Bebiano (Portugal), Mr. T. Marking (International Shipping Federation),
Mr. Y. Tsujimoto (Japan) and Mr. A. Vidiga (Brazil); and the following Worker members:
Mr. J. Bainbridge (International Transport Workers Federation), Mr. M. Castro
(Argentina), Mr. P. Crumlin (Austraia) and Mr. G. Lackey (United States).

. At its third dtting, the Committee appointed a Working Party on ships navigating

exclusively in interna or other similar or related waters to consider Article I,
paragraph 1(i). The Chairperson of the Working Party was Mr. G. Smefjell (Government
member, Norway). The Working Party was composed of: the Government members of
Algeria, Angola, Canada, Chile, China, Denmark, France, Germany, India, Japan, Liberia,
Philippines and United States; the following Employer members. Mr. A. Bowring
(Hong Kong, China), Mr. J. Greenway (Canada), Mr. A. Pomorski (Poland),
Mr. C. Salinas (Philippines), Mr. H. Van Ketel (Netherlands); and the following Worker
members: Mr. D. Benze (Germany), Mr. E. Martins Areias (Brazil), Mr. B. Mordt
(Norway), Mr. H. Rustandi (Indonesia), Mr. S. Zitting (Finland) and Ms. K. Higginbottom
(International Transport Workers' Federation).

. The Committee held 18 sittings. The Committee had before it Reports 1(1A) and 1(1B),

prepared by the Office on the agendaitem of the Conference.

Introduction

7. The Chairperson thanked the Committee for giving him the privilege of serving as its

Chairperson. He recdled the honour of serving as the Chairperson of Committee One at
the Preparatory Technica Maritime Conference (PTMC) in 2004 and at the Tripartite
Intersessional Meeting on the follow-up to the Preparatory Technical Maritime Conference
in 2005 and pledged to be fair, candid and fully respectful of al the delegates’ views. He
asked in return that the delegates show a willingness to cooperate and compromise, to
listen carefully to each other and to work diligently toward the common objective of a
new, comprehensive, consolidated maritime labour Convention that would be broadly
ratifiable. The Committee had an immense volume of work to complete within only nine
days and proposed therefore to set to work immediately.

. The representative of the Secretary-General said that the proposed consolidated maritime

Convention was the product of more than four years of concentrated work and effort. The
outcome of the Committee's deliberations would be recorded in history and would also
become an important part of the larger body of international law. The Committee's
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objective was an international instrument that would be as close to universaly ratified as
possible, fully implemented and effectively enforced, for the benefit of the world's
seafarers. The proposed Convention was very close to a text that would meet this
objective. To complete this immense project would require the constructive input of all
delegates. The speaker called for their continued interest and sustained enthusiasm,
openness, cooperation, expertise, patience, good humour and, above all, stamina. On a
personal note, she expressed her special thanks to the many delegates from all three groups
who had accompanied the proposed Convention from start to finish, and without whom its
discussion at this 94th (Maritime) Session of the International Labour Conference would
not have been possible.

9. The representative of the Secretary-General then introduced the documents prepared by the
Office to serve as a basis for the Committee's discussion on the proposed consolidated
maritime labour Convention. Report I(1A) provided an overview of the background to the
proposed consolidated maritime labour Convention and its expected impact and contained
an Office commentary. If delegates considered some of the suggestions contained within
the commentary to be helpful, they would need to propose amendments along those lines
since the Office was not in a position to do so. Report 1(1B) contained the text of the
proposed consolidated maritime labour Convention. The Overview of Reports served as a
quick reference guide to the provisions of the draft text and the relevant notes in the
commentary. The booklet on frequently asked questions was intended to capture the
essence and highlight the novel provisions of the proposed instrument. The representative
of the Secretary-General concluded by announcing the following additional ratifications of
maritime labour Conventions registered since 30 September 2005:

Croatia— Recruitment and Placement of Seafarers Convention, 1996 (No. 179);

Latvia — Accommodation of Crews (Supplementary Provisions) Convention, 1970
(No. 133), Seafarers Hours of Work and the Manning of Ships Convention, 1996
(No. 180);

Luxembourg — Accommodation of Crews (Supplementary Provisions) Convention,
1970 (No. 133), Seafarers Annua Leave with Pay Convention, 1976 (No. 146),
Labour Inspection (Seafarers) Convention, 1996 (No. 178), Seafarers’ Hours of
Work and the Manning of Ships Convention, 1996 (No. 180), Protocol of 1996 to
the Merchant Shipping (Minimum Standards) Convention, 1976;

Republic of Moldova — Accommodation of Crews Convention (Revised), 1949
(No. 92), Accommodation of Crews (Supplementary Provisions) Convention, 1970
(No. 133);

Seychelles — Seamen’s Articles of Agreement Convention, 1926 (No. 22), Medical
Examination (Seafarers) Convention, 1946 (No. 73), Merchant Shipping (Minimum
Standards) Convention, 1976 (No. 147), Seafarers Hours of Work and the Manning
of Ships Convention, 1996 (No. 180).

General discussion

10. The Employer Vice-Chairperson emphasized that the adoption of the consolidated
maritime labour Convention would bring to fruition five hard years of endeavour, during
which Governments and those in the Employers and Workers groups, as well as the
Office, had worked together with an almost unparalleled degree of commitment to achieve
an outcome of which they could all be proud. The shipping industry was uniquely
international in nature. It was also different from other industries, with a workforce that
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11.

12.

13.

was by definition on the move and away from home for many months at a time. From its
inception, the ILO had recognized the unique nature of the industry by developing
Conventions and Recommendations tailored specifically to the needs of the maritime
sector. However, it was a matter of concern that not all ILO instruments had achieved
widespread acceptance. In today’s shipping industry, not only were ships and services
international, but the entire workforce was as well. The need for a common set of
internationally accepted maritime labour standards was as criticaly important for the
industry as a common set of internationally accepted technical standards, such as those
provided by the International Convention for the Safety of Life at Sea, 1974 (SOLAS), or
environmental standards, such as those of the International Convention for the Prevention
of Pollution from Ships, 1973 (MARPOL). The initial concept of consolidating the entire
package of ILO maritime labour standards into a single consolidated Convention had been
a joint initiative of the shipowners and seafarers. Moreover, it had coincided with the
ILO’s campaign to promote decent work, which had struck a chord with both groups.
While shipping was an intensely competitive industry, the Employers' group had made it
clear that they wished to compete on the basis of the efficiency of their operations, and not
on the basis of labour and social conditions. It was in the interest of shipowners, as much
as that of their socia partners, that seafarers worldwide should benefit from decent
working and living conditions, irrespective of their nationality, the ownership of their
vessel or theflag it flew.

The Employers group was engaged in a ground-breaking process with an ambitious
objective, namely the consolidation of 30 Conventions and a similar number of
Recommendations into a single, al-embracing Convention. The group was aware that it
was promoting aform of certification of labour standards that had not previously been seen
in the ILO, and a structure of articles, mandatory regulations and a recommendatory code
which was unique in the ILO system. Furthermore, an amendment procedure was being
incorporated which would allow the Convention to be updated rapidly if need be. The
maritime community could be proud of these achievements, which were due in no small
part to the degree of cohesion that had devel oped between governments and the two socid
partners as the process had unfolded. The speaker hoped that a model had been established
which could be followed by the ILO more widely in future.

Much work remained to be done. While the original aim of largely agreeing upon the text
of the instrument before the present Conference had not been achieved, it was encouraging
that most of the text was acceptable in its present form. In that regard, the Employers
group would continue to be guided by the principle that the highest achievable common
standards should be sought, consistent with ensuring that the Convention received
universal acceptance and was widely ratified and effectively enforced worldwide. The
group’s prime test during the present Conference would therefore be to determine whether
provisions would encourage or discourage ratification. If the incluson of a particular
provision would discourage widespread ratification, the Employers group would support
its removal. However, agreements reached at previous meetings on packages of provisions
would be honoured. The speaker urged all groups to adopt a disciplined approach and to
focus debate on critical matters which might affect adoption and ratification of the new
instrument. In conclusion, the Employer Vice-Chairperson paid tribute to the quality of the
work undertaken by the small team headed by the representative of the Secretary-General
and pledged his support to achieving a successful outcome to the work of the Conference.

The Worker Vice-Chairperson observed that over 90 per cent of world trade went by sea
every year. Just as shipping was an essential industry, seafarers were an essential
workforce. Unfortunately, far too many seafarers were denied decent working conditions.
Therefore, the present maritime Conference was of the utmost importance, not just for the
world’'s 1.2 million seafarers, but also for the wider world of work in today’s globalized
culture. The task of the Conference was to consolidate and update over 60 existing
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maritime instruments into a single, easily understood, readily ratifiable and readily
enforceable super-Convention, which would constitute the fourth international regulatory
pillar for the shipping industry. Seafarers considered it to be a seafarers’ bill of rights. The
meetings leading to the present Conference had resulted in the adoption of a text which
reflected a broad and delicate consensus. It was vital to respect this consensus and to
exercise restraint by not seeking to reopen debate on issues which had already been agreed
upon. Not respecting previous agreements raised the very real possibility that the work of
the past four years might be lost.

14. In addition to areas of consensus however, there remained areas of disagreement. The
Workers group was disappointed that the proposed Convention might allow member
States to avoid their international obligations in terms of the provision of socia security
protection for all seafarers serving on vessdls flying their flag. Concerns relating to
administrative burdens did not justify the abrogation of treaty obligations under the United
Nations Convention on the Law of the Sea, 1982 (UNCLOS). Social security protection
was one of the key tenets of the Declaration of Philadel phia and was fundamental to decent
work. The Workers group was also disappointed that the principles contained in the
Continuity of Employment (Seafarers) Convention, 1976 (No. 145) had been set aside,
particularly since continuous or regular employment and the preservation of income were
fundamental for decent work. It should also be recalled that the Conference was seeking to
consolidate existing standards, which were still in force. Many seafarers currently enjoyed
the rights and principles set out in those mandatory instruments. During the process of
consolidation, therefore, great care must be taken not to deprive seafarers of those rights.

15. The purpose of the new Convention was to improve the current situation, not to make
legitimate the status quo. The Convention should provide a bill of rights for seafarers, not
an opportunity for further deregulation through the removal of 1ong-established mandatory
standards. Nor was it an opportunity to discriminate against groups of seafarers. If the
Convention did not set minimum standards which were enforceable and which provided
meaningful rights for seafarers, it would be a failure and it would be preferable to retain
the existing standards with al their faults. Governments should therefore be prepared to
bring their national law and practice into conformity with a meaningful new Convention,
which would be widely ratified and vigorously enforced. The goa was to secure decent
living and working conditions for seafarers, and in so doing, further the ILO’s Decent
Work Agenda.

16. The Government member of France underlined the significance of this Conference, which
sought to take into account the socia dimension of globalization in a sector at the heart of
internationa trade. Her Government had strongly supported the ILO programme on decent
work in the maritime sector and welcomed the holding of this Conference, which should
lead to the adoption of a consolidated maritime labour Convention. Five years of combined
work on the part of Employers, Workers and Governments had resulted in a
comprehensive and well-balanced proposed text that illustrated what could be achieved
through tripartism. Although this Conference would certainly introduce certain refinements
to the proposed text, it seemed unreasonable to reopen discussion on issues which had
already been agreed upon. The speaker pledged the full support of her delegation in the
work that lay ahead.

17. The Government member of the Bahamas stated that if the Conference was successful in
its work, the shipping industry would have taken a step forward in the protection of
seafarers well-being. The challenge was to achieve a Convention that was satisfactory to
the social partners as well as widely ratifiable. The speaker raised two major issues of
concern related to the safety and welfare of seafarers. The first was piracy, with two
Bahamian ships having been attacked recently. The second was the tendency to criminalize
seafarers involved in maritime accidents. Citing a proposed European Directive on the
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subject, he noted that lowering the bar which divided criminal acts from accidents would
badly affect those involved in accidents, lower the morale of other seafarers and possibly
deter persons contemplating a career at sea. Although the proposed Convention would
probably not resolve these problems, it would improve the quality of life at sea, attract new
entrants to the shipping industry and persuade governments to view seafarers as
responsible workers who wanted to work in peace and security.

The Government member of Japan said that the proposed Convention was important for
the maritime sector, as it would improve working and living conditions and provide for fair
competition in the industry. His Government had attached great importance to this work
for the past four years and had strived, together with the other Members, to make this
Convention as widely ratifiable as possible by eliminating obstacles to ratification.

The Government member of the Republic of Korea said that the goal of developing a
single concise, uniformly applicable and widely ratifiable maritime labour Convention was
an achievable one. With the exception of certain issues that would be raised later, the
proposed text was found to be acceptable. As a general comment, the Geneva Accord and
the eight principles of the consolidation exercise should be used as guidance during
difficult negotiations. Also, when deliberating on unresolved issues, the proposed text
should be considered from a global viewpoint and not from the perspective of individual
countries.

The Government member of Italy stated that this Conference represented the final phase of
a consolidation and updating exercise that had begun in 2001 and would end with the
adoption of a historic Convention. Although everyone involved could be proud of this
outcome, it was not enough to have the Convention. It needed to be widely ratified and
applied. The overall goal of ensuring decent work also meant respecting the fundamental
rights of seafarers and taking into account issues of occupationa safety and health. His
Government considered the text of the proposed Convention to be satisfactory.

The Government member of Greece stated that the maritime labour Convention would
become the fourth pillar in the regulatory maritime system and should be guided by several
principles. It should formulate realistic standards on working and living conditions of
seafarers, and while recognizing the pre-eminent role of the flag State, strive for uniform
implementation and enforcement on ships regardiess of their flag. The exercise of
consolidating existing standards should take into account that some standards were out of
date or would constitute obstacles to ratification. The concerns of major flag States, port
States and labour-supplying States, as well as of the social partners should be considered in
order to achieve the widest possible ratification. Provisions on terms of employment
should reflect the consensus and understanding of the social partners since these issues
were regulated by collective bargaining agreements in accordance with national legislation.

The Government member of Turkey indicated that his Government largely supported the
text of the proposed Convention. His delegation would do its utmost to enable the timely
completion of the work and the adoption of the Convention without substantial
amendments that would decrease itsimpact.

The Government member of Nigeria stated that compromise and consensus should guide
the discussions. One way of achieving consensus could be through the adoption of a
simplified amendment procedure, so that issues which could not be agreed upon at this
time could perhaps be dealt with later through amendments. The Committee should not
reopen discussion unnecessarily on agreed-upon provisions since consensus had been
reached in the many preceding discussions of the draft text. Finaly, his Government found
the proposed text generally acceptable.
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24. The Government member of Denmark stated that although the consolidation process had
been a long one, it had been worthwhile. The Committee had before it a proposed
Convention that promised to modernize a number of ILO Conventions and ensure decent
working and living conditions. It also included a strong enforcement mechanism. The
proposed Convention was a response to the globalization of a changing industry and the
need for global regulation. The Committee needed to ensure that the efforts that had gone
into the creation of the draft had not been in vain. Compromises would need to be found to
shape afind text.

25. The Government member of China, speaking on behalf of the Government group, stated
that overall, the Government group supported the proposed text. Nonetheless, there were
certain areas of concern. There remained questions relating to the application of parts of
the Convention, particularly in connection with small ships. Within the Articles, it was
possible that the addition of a definition of passenger ships would be suggested. Other
concerns related to the provisions on entry into force and amendments to fill perceived
gaps in Articles VII, XIV and XV. Governments were interested in finding the right
balance that would ensure that the Convention would have areal effect at the flag and port
state levels, without preventing entry into force or hindering future amendments. Mindful
of the previous discussions, Governments were working together to find solutions that
would allow for the widest possible ratification. The Government group was committed to
working with the socia partners to complete the Convention in away that would ensure its
success.

26. The representative of the World Health Organization (WHO) stated that the provision of
work-related health advice and assistance was essential for seafarers, since health was
likely to be at risk when peopl€' s living and working environments were one and the same.
In collaboration with the International Labour Organization and the International Maritime
Organization, the WHO had developed the International Medical Guide for Ships. An
updated edition of this volume was being finalized and had been harmonized with other
international medical standards, such as the WHO Model List of Essential Medicines and
the International Health Regulations. He hoped that this Conference would encourage
ships to carry on board the International Medical Guide for Ships, which would be useful
not only when countries did not have a national medical guide for ships, but aso when the
national guide was only available in a language that not all crew members were able to
understand.

27. The Government member of the Philippines expressed her country’s pride in being the
number one maritime labour-supplying country. The qualities of Filipino seafarers
represented the best of the Philippines. Several factors had contributed to this success in
the field of manning, among them the long-standing partnerships with shipowners and
seafarers organizations. The social partners were fully involved in policy-making covering
a range of issues from training, recruitment and placement to the rights and welfare of
seafarers. They enjoyed representation with full voting rights in the highest bodies and
took part in defining policies and standards of employment. Her Government believed in
tripartism and socia dialogue, and supported shared policy-making standard setting and
implementation at national, regiona and international levels. It was for this reason that the
Philippines had been involved in all the preparatory meetings during the last four years. It
was interested in preserving the fundamental rights at work of seafarers, enhancing their
welfare and benefits, and finding an appropriate balance between the interests of
shipowners and seafarers, including those in the domestic shipping industry. Her
delegation would, therefore, contribute meaningfully to create a Convention that would be
easy to understand, update and enforce.

28. The Government member of China commended the new approach taken in the preparation
of the proposed Convention and noted that it had attracted the attention of the shipping
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sector. An up-to-date, universaly applicable, single instrument would replace the
sometimes contradictory and obsolete existing maritime Conventions. Also, by improving
provisions on inspection and amendment procedures, it would improve the working and
living conditions of seafarers. Along with the MARPOL and SOLAS Conventions and the
International Convention on Standards of Training, Certification and Watchkeeping for
Seafarers, 1978 (STCW Convention), the maritime labour Convention would form the
fourth pillar of an international regulatory regime for quality shipping. His delegation
hoped that this maritime session would adopt a universaly recognized and applied
Convention that would ensure decent working and living conditions and protect the
legitimate rights of seafarers.

The Government member of Ghana expressed her delegation’s support for the proposed
Convention, which would move the maritime industry forward. Some issues of concern
remained, but the level of support and commitment demonstrated by Governments and the
social partners showed that these issues would likely be resolved, paving the way for the
adoption of the Convention. The instrument would provide seafarers with protection and
create alevel playing field, regardless of seafarers nationalities or ships' flags.

The Government member of Benin recalled his Government’ s participation in the previous
preparatory work. Benin strongly supported the creation of the Convention and sincerely
hoped that the Committee's efforts would lead to success. The tripartite approach used in
the consultations was original and had made it possible for al stakeholders to participate
and contribute to the proposed Convention. The work of seafarers deserved particular
attention. Although not al the problems of the maritime sector could be solved by the
proposed Convention, it was hoped that suggestions would arise during the Committee’s
work that would provide some solutions.

The Government member of Egypt said that an enormous effort had gone into ensuring
decent working and living conditions for seafarers, the main objective of the proposed
instrument. She noted that since seafaring was a very specific occupation, it was important
to create a sufficiently flexible Convention that would guarantee the best possible working
conditions. The proposed Convention was a great achievement by the ILO.

The Employer Vice-Chairperson was very encouraged by the comments made by
Governments. The commitment expressed would prove essentia in alowing the
Convention to enter into force. As no Government had expressed objections to the
proposed Convention, this seemed to indicate that the Convention would be widely
ratifiable.

The Worker Vice-Chairperson agreed that the positive statements of Government del egates
were very encouraging. It was after al the Governments that held the real power in their
hands, since they were the ones that would ratify the Convention and déliver the rights
provided for therein. There would certainly be difficulties, particularly around issues such
as entry into force and coastal States, but with discipline and pragmatism, the Conference
would undoubtedly be successful.

The Chairperson then suggested holding an open discussion on any matters that were
thought to be unclear or confusing. No ILO conference committee had ever had to handle
such a volume of work. It would therefore be useful to identify early on issues that could
be easily addressed and quickly dispatched. In the case of more difficult issues, a general
discussion could help in determining the appropriate action to be taken.

The Government member of Greece requested clarification on an issue related to
Regulation 1.2, paragraph 3, which excluded persons not ordinarily employed at sea, such
as “pilots, travelling dockers and portworkers’ from the provisions of that Regulation. He
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asked whether those categories of workers were assumed to be covered by all other
Regulations, since they were not explicitly excluded. This question was not intended to be
provocative; his delegation had not proposed or supported any amendment to the definition
of “seafarer”. It was important, however, that delegates’ understanding of this provision be
recorded in the Committee's report in order to guide future interpretation of the
Convention. In this light, there were two issues to consider: how the provison came to be
in the Convention and what the consequences would be of such aprovision.

36. The Employer Vice-Chairperson stated that the exclusionary text in Regulation 1.2,
paragraph 3, had been inserted as a result of an amendment proposed by the Employers
group. The idea had been to provide a broad definition for “seafarers’ and then narrow the
scope within specific regulations, as necessary. Regulation 1.2, paragraph 3, was the only
place where such an amendment had been accepted; proposals to introduce similar
exclusionary language into other provisions had not been accepted. Separate committees
were working in parallel and some decisions were reached without full knowledge of how
certain issues were being dealt with in other committees. Among those issues was the
definition of “seafarers’. Now that the entire Convention was being examined together, it
would be well for the Committee to address what could prove to be aweakness in the text.

37. The Worker Vice-Chairperson observed that the query from the Government member of
Greece seemed to be intended for Governments. The Workers group considered that all
persons on board a ship for any length of time were seafarers and should be medically
certified to be fit for work. He noted that the text had been taken from the Medica
Examination (Seafarers) Convention, 1946 (No. 73).

38. The Government member of Chile observed that a reference to pilots would include not
only port pilots, who might be working for only half an hour at a time, but also canal
pilots, who might be on board for one week or more. There had been instances where the
lack of a medical certificate for a canal pilot had resulted in serious accidents. It was
therefore a mistake to exclude canal pilots from the provisions of this Regulation. In
addition, paragraph 8 of Standard A1.2 was redundant, since its provisions were covered
by paragraph 9. Paragraph 8 could therefore be deleted. Also, referring to Regulation 1.3,
paragraph 2, it was not clear what was meant by “persona safety”. Did this refer to the
training requirements of the STCW Convention or did it refer to a simple familiarization
course? A reference should be made to the STCW Convention to avoid any confusion.
Finally, the speaker noted that the Spanish version of the proposed Convention used the
word “formacién” in Regulation 1.3 and not “entrenamiento”. Although both these words
referred to training, there were certain differences and in this context “entrenamiento” was
the better term.

39. The Government member of the Republic of Korea noted that the definition of seafarers
covered persons who were employed or engaged or worked in any capacity on board a
ship. In Regulation 1.2, paragraph 3, the exemption referred only to persons not ordinarily
“employed”, but did not include the words “engaged” or “worked”. This point required
further discussion.

40. The Government member of Norway, spesking as the Vice-Chairperson of the
Government group and as the Chairperson of a Government group Working Party on
definitions, said the Working Party had engaged in a broad discussion of the definition of
“seafarers’ in Article 11, paragraph 1(f). Alternatives to the present wording had been
proposed, such as the addition of the words “ordinarily” or “on board a specific ship”, but
these had been found unsatisfactory. Paragraph 3 of that Article stipulated that in the event
of doubt, the question would be determined by the competent authority, after consultation
with the shipowners and seafarers organizations concerned. In light of this provision and
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the fact that the issue could be revisited at a later time, it was decided to leave the
definition unchanged.

The Government member of Benin thanked the Government member of Greece for raising
what seemed to be a genuine problem. It was important that the definition of “seafarer” be
consistent throughout the Convention.

The Worker Vice-Chairperson was pleased that the Government member of Norway had
recalled the consensus reached in previous meetings to leave the definition of the term
“seafarer” unchanged. The question of who should and should not be considered a seafarer
was a serious one. Persons working on board ships, whether they were cabin stewards,
cooks or entertainers, were seafarers. In this light, he thanked the Government member of
Chile for his comment concerning pilots. There was, however, a need to be pragmatic.
Common sense dictated that under the provisions of this Convention, pilots were not
seafarers, as it would be impossible to apply provisions such as those on accommodation
and payment to those persons. “Persons who navigated the ship” as well as “persons
engaged in the safe operation of the ship” were clearly seafarers but these formulations
were too narrow. For example, cabin stewards, beauticians or other persons working on
board passenger ships for extended periods were part of the crew, even if they were not
engaged in the safe operation of the ship. These persons belonged to an often exploited
group that needed to be identified as seafarers and protected as such. The riding repair
gangs that were nowadays subcontracted to work on board ships should also be regarded as
seafarers and, in spite of being subcontractors, their terms and conditions of work should
be at least equivalent to those provided for in the Convention. On the issue of medical
certificates, common sense dictated that those provisions were applicable to persons on
board ships for extended periods of time and that pilots and port workers did not fall into
this category. The Workers' group wished to protect seafarers and firmly supported the
view that persons who were employed, engaged or working on board for a considerable
period of time were seafarers.

The Government member of Malaysia indicated, with reference to paragraph 1 of
Regulation 1.2, that the medical examination of seafarers differed from that of other
workers. It was a question of medical fitness for service on board ships. He shared the
view of the Worker Vice-Chairperson that pilots, travelling dockers and portworkers were
not seafarers in this context, since they were not engaged through a seafarers work
agreement or a collective bargaining agreement, had different employers and were not
engaged to go to sea.

The Government member of the Bahamas noted that in stating that Regulation 1.2,
paragraph 3, did not apply to pilots, the wording implied that pilots were seafarers but were
excluded from these particular provisions. If pilots were not considered to be seafarers,
they should not be referred to at al in the Convention, since the Convention only applied
to seafarers.

The Government member of the Republic of Korea shared the view of the Government
member of the Bahamas. In addition, further clarification was needed on the interpretation
of the phrase “any categories of persons’ in Article I, paragraph 3. This provision
provided the competent authority with flexibility in determining who was a seafarer.
However, given the varying opinions that had been expressed on the definition of
“seafarer”, greater clarity was needed with regard to possible exemptions. He therefore
tentatively recommended that exemptions be included, inter aia, for the following: (1) the
family of the shipowner; (2) travelling dockers, repair workers and harbour pilots that were
not members of the ship’s crew; and (3) any persons not ordinarily working on board such
as visiting singers and musicians on passenger ships, etc., provided that this question was
determined after consultation with the relevant shipowners and seafarers organizations. It
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was also recommended that the words “working definition” at the end of paragraph 1(f) be
deleted.

The Government member of Singapore stated that no amendments were needed to the
definition of “seafarer”. It was sufficiently clear who was a seafarer, and in the event of
any doubt, Article I, paragraph 3, provided the competent authority with sufficient
flexibility. He enquired whether all those persons on board a ship who had signed articles
of agreement could be considered seafarers.

The Government member of Denmark underlined the importance of a common
understanding of the term “seafarer”. Regulation 1.2, paragraph 3, could not be read
a contrario to the definition of seafarers. The way forward was not to add wording to the
definition contained in Article Il, paragraph 1(f), but rather to record the common
understanding that had been expressed by the Committee.

The Government member of Chile recalled that the proposed Convention was supposed to
become the fourth pillar in the regulatory maritime system. Consistency with the IMO
Conventions on the issue of scope of application was essential. His delegation would,
therefore, be submitting an amendment to Article 11, paragraph 4, proposing to exclude war
ships and auxiliary ships from the scope of the Convention.

The Government member of Australia stated that the purpose of Regulation 1.2 was to
ensure that all seafarers were medically fit. The agreed text of the definition of the term
“seafarer” would suffice for this purpose, and paragraph 3 of Regulation 1.2 was thus
superfluous.

The Employer Vice-Chairperson considered that the wording of Regulation 1.2,
paragraph 3, was indeed problematic since it implied that pilots were seafarers. This was
the unfortunate result of some earlier discussions when different committees had been
dealing with the same issues separately. However, this inconsistency ought to be
addressed, since it would affect future legal interpretation of the Convention. He suggested
that this question be referred to the Drafting Committee. The Employers and Workers
groups were examining a possi ble resolution that might provide guidance on this issue.

The Worker Vice-Chairperson concurred with the views expressed by the Government
member of Australia. He noted that the terms “ pilots, travelling dockers and port workers”
were not novel but had been simply taken from the origina 1946 instruments. The term
“ordinarily” was also unclear. The definition of “seafarer” in Article 11, paragraph 1(f), was
clear and provision was made for cases of doubt in Article Il, paragraph 3, of the
Convention. He felt that there was an emerging consensus on the need to delete
Regulation 1.2, paragraph 3, and suggested that a resolution might be needed to provide
additional clarification.

The Government member of South Africa supported deletion of Regulation 1.2,
paragraph 3.

The representative of the Secretary-General indicated that should the members of the
Committee wish to retain the idea of possibly deleting Regulation 1.2, paragraph 3,
submitting an amendment to this effect would appear to be the best method.

The Government member of Canada reaffirmed his country’s commitment to work
towards a good Convention which was widely acceptable and could be ratified by many
countries. However, the draft instrument in its current reading till raised concerns for his
country with regard to its application to the domestic fleet. Although the provisions
concerning “no more favourable treatment” and “substantial equivalence” alowed for a
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58.

certain degree of flexibility, the Convention was generally drawn up in rigid, “black-or-
white” terms and its application to the domestic fleet would give rise to great difficulties.
The speaker observed that Note 3 of the Office commentary had included the statement
that “the Convention should not place unacceptable administrative and financial burdens
on shipowners and governments by requiring all of its provisions to be applied with respect
to ships of any size and any kind”. Article Il did not offer sufficient flexibility in terms of
applying relaxed requirements to the domestic fleet where necessary, for example with
regard to annual leave.

The Government member of Australia expressed concern that the Convention did not seem
to take sufficiently into account national circumstances. By way of example, he referred to
two specific provisons which would prevent his Government from ratifying the
Convention unless they were modified. The first was Regulation 2.8, which required
Members to establish national policies to promote employment in the maritime sector. As
the maritime sector was not a major employer in his country, his Government could not see
the need for such a policy at the national level. Similarly, Standard A1.4 required the
regulation of private seafarer recruitment and placement services. As such services barely
existed in his country, such a regulatory burden was undesirable. Flexibility was necessary
to adapt the application of the requirements of the Convention to national circumstancesin
non-core areas.

The Government member of the United States supported the views expressed by the
Government member of Canada. Although her country would like to ratify the Convention,
some further flexibility was needed, either through an overall flexibility clause, or by
relaxing the wording of individual provisons. The intention was not to weaken the
Convention, but to provide the necessary flexibility so that the instrument could be widely
ratified and provide coverage to as many seafarers as possible.

The Worker Vice-Chairperson requested further clarification as to the points raised by the
Government member of Canada. He assumed that, despite the provisions excluding from
the application of the Convention ships navigating exclusively in inland waters or sheltered
waters, any voyage between the United States and Canada would be counted as an
international voyage. He also doubted whether the provisions on annua leave might
represent an obstacle to ratification, since the Convention provided, in fact, for alow level
of annual leave as compared to existing standards in most developed countries. He
reiterated the position of the Workers group that, if confronted by any systematic attempt
to exclude entire categories of seafarers, classes of ships or sectors of the industry, it would
be preferable to retain the protection afforded by existing maritime Conventions. Certain
governments were unlikely ever to ratify the Convention, while many others considered
that the Convention was sufficiently flexible to meet their needs.

The Government member of Canada responded by expressing the hope that a solution
satisfactory to all parties would be found, for example, one based on language such as
“near-coastal voyages’ which existed in other internationa instruments, and was well
understood in the context of the IMO. Article Il offered no flexibility with regard to a
domestic fleet engaged in near-coastal voyages, and those vessels would not meet the
requirements of the Convention. Hence, a provision was needed to make it possible for
Governments to apply certain exemptions at the national level. Clearly, it would be very
difficult to add the necessary flexibility to each and every provision. The best way would
therefore be an overal flexibility provision, which he felt would be supported by many
countries. He also recalled that, although Canada was not particularly significant in terms
of tonnage, it was a major port State. He therefore called on the Committee to engage in
dialogue with a view to agreeing upon an instrument that was attractive to all the various
parties.
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59. The Worker Vice-Chairperson recalled that the definition of “near-coastal voyages’ was
“voyages in the vicinity of a Party as defined by that Party”. If the flexibility sought by
Canada were to be given to al ratifying countries, the actual coverage of the Convention
would be very different from that intended. Since the Workers were interested in finding a
positive way to address this problem, he asked the Government member of Canada to
provide a more detailed written explanation of his country’s concerns and called on the
Steering Committee to provide the Working Party set up to examine the issue with relevant
background papers.

60. The Government member of Australia supported the concerns expressed by the
Government member of Canada. Previously, his delegation had raised some doubt as to
whether the “substantial equivalence” clause was in itself sufficient to ensure that national
circumstances were duly taken into account. In this connection, he recalled that the ILO
Committee of Experts on the Application of Conventions and Recommendations had not
always been amenable to accepting the notion of substantial equivalence when examining
reports submitted under article 22 of the ILO Constitution on the application of ratified
Conventions.

61. The representative of the Secretary-General responded that the proposed Convention was
unprecedented in terms of the detailed explanatory information available as to the
evolution of each provision over the four years of preparatory work. Hence, the real
intention of the drafters should be clear. Also, unlike the Merchant Shipping (Minimum
Standards) Convention, 1976 (No. 147), the proposed maritime labour Convention
contained a clear definition of “substantial equivalence” in Article V1. The Committee of
Experts would be relieved to have so many elements on which to evaluate compliance. She
concluded by recaling that a Special Tripartite Committee was provided for by the
Convention and would provide useful inputs to the Committee of Experts with regard to
the practical application of the Convention.

62. The Government member of China, speaking on behalf of the Government group, reported
that during the discussions of his group, opportunity had been given to countries to
highlight specific issues that were of concern to them. A number of Governments raised
concern, for instance, in reation to provisions that appeared to impose costs on
Governments, such as Standard A4.1, paragraph 4(d), regarding costs of
telecommunications and medical advice, and Standard A2.5, paragraphs 5(a) and (b),
regarding costs of seafarers’ repatriation. Other Governments felt there was need for
clarification in connection with seafarers employment agreements in the context of
collective bargaining agreements on board smaller ships, as referred to in Regulation 2.1
and Standard A2.1. Questions had also been raised with respect to medical certificates on
board smaller ships under Regulation 1.2, as well as with respect to hours of work and rest
under Standard A2.3, in particular for masters and chief engineers. Severa Governments
indicated the importance of developing guidelines for port state control and the need to
decide whether these should be globally developed through the ILO or developed at the
national level. Attention was aso drawn to the interpretation of Regulation 3.1 regarding
existing ships and the re-registration provisions, as well as to the need for clarification in
the text on the date of construction perhaps along the lines of provisions found in the
SOLAS Convention. Similarly, some concern was voiced about the application of
Regulation 3.1 and the related Code provisions to workers who did not live on board ship.
Some Governments made reference to Standard A5.1.3, paragraph 12, and the need to
clarify whether a copy of the declaration, rather than the original, should be posted on
board the ship and the need to ensure that any exemption relating to ships below
3,000 gross tonnage should also be indicated on the certificate. Others considered that they
could comply with the outcome required, but might face difficulties in terms of the precise
process outlined in the Convention, for example, Regulation 2.8 regarding national policies
for the sector. Finally, severa wording corrections were suggested, for instance, with
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63.

regard to the reference to family names in Standard A2.1, paragraph 4(a), since the concept
of family names did not exist in certain countries.

The Chairperson, prior to proceeding to the consideration of amendments, indicated the
method that he intended to follow in the hope of dealing with the amendments proposed as
efficiently as possible. In the first place, he proposed to open the floor to a general
discussion of the provision in question, without formally taking up any particular
amendment. As aresult of such a discussion, certain situations might arise: there might be
general agreement on the amendments; there might be general agreement subject to some
dlight modification; or the proposers might decide not to press the amendment concerned.
Only at that stage did he propose to take up an amendment formally, in the hope of
achieving a rapid decision. Where there was general agreement on the substance of the
amendment within the Committee, any problems with wording could be referred to the
Drafting Committee, with instructions as to the consensus reached in the Committee of the
Whole. However, if rapid agreement did not appear possible, a number of options would
remain available. If the amendment or group of amendments concerned a core issue which
could affect the acceptability of the Convention as awhole, the Chairperson would without
delay suggest the establishment of a working party to propose a compromise text in the
light of the general discussions of the Committee of the Whole. Alternatively, it might be
possible to turn to the Steering Committee to use the great experience of its members to
find some other way of seeking a generally acceptable solution.

Preamble

64.

65.

66.

67.

68.

The Chairperson opened a general discussion on the issues raised in amendment D.9,
submitted by the Government members of Argentina, Chile, Cuba, Panama and the
Bolivarian Republic of Venezuela, which sought to insert in the paragraph of the Preamble
beginning “Recalling that the United Nations Convention”, after the words “general legal
framework”, the words “for the States parties’.

The Government member of the Bolivarian Republic of Venezuela stated that the proposed
amendment was of strategic importance and had been submitted on previous occasions.
The wording of the relevant paragraph in the Preamble gave the impression that all
countries that would ratify the proposed Convention were signatories of UNCLOS.
However, that was not the case and some provisions of UNCLOS concerning sea
boundaries made it difficult to become a signatory. Although the Preamble had no legally
binding force, it reflected a certain intent and could be invoked in the future to refer to
specific cases in the context of sea boundary delimitation. The amendment would enable
countries that were not signatories of UNCLOS to ratify the maritime labour Convention.

The Employer Vice-Chairperson recalled that, when the same amendment was last
discussed at the PTMC, it had been seen as legalistic and unnecessary. The Employers
group was hot in favour of the amendment.

The Worker Vice-Chairperson took a similar view. If the amendment were adopted, the
paragraph would only refer to States that had ratified UNCLOS. This would, however, be
incompatible with recent resolutions of the General Assembly as regards UNCLOS, which
referred not only to the responsibilities of ratifying member States but of member Statesin
general. The amendment would narrow that interpretation and therefore the Workers
group opposed it.

The Government member of Argentina clarified that, athough a co-sponsor of the
amendment, her country was a State party to UNCLOS. The fact that the socia partners
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69.

70.

71.

72.

73.

74.

75.

Article |
76.
77.

78.

79.

found the proposal unnecessary or restrictive justified the doubts of the Government
member of the Bolivarian Republic of Venezuela. The amendment would lend clarity.

The Government members of Cyprus, Egypt, Ghana, Greece and Norway supported the
views expressed by the Employer and Worker Vice-Chairpersons.

The representative of the Secretary-General, in response to the concern expressed by the
Government member of the Bolivarian Republic of Venezuela, stated that the proposed
Convention did not address the issue of maritime boundaries. She recalled the legal
opinion provided by the Legal Adviser at the PTMC that a Preamble did not, and could
not, create legal obligations. Nor could a member State be indirectly bound. The
Convention could not have that effect. The wording used in the Preamble clearly
demonstrated that the only intention was to recall the spirit of the instruments mentioned.

The Government member of Argentina thanked the representative of the Secretary-General
for her explanation. She hoped that the statement reflected the authentic interpretation of
the text and would adequately address the concerns of the Government member of the
Bolivarian Republic of Venezuela.

The Government member of the Bolivarian Republic of Venezuela respected the positions
expressed by other speakers, but did not fully agree with the interpretation. His delegation
might wish to make a written submission regarding its position. He asked for the views of
the other co-sponsors of the amendment.

The Government members of Chile, Cuba and Panama would support withdrawal of the
amendment.

The Government member of the Bolivarian Republic of Venezuela agreed to withdraw the
amendment with the understanding that his position as well as the explanations of the
representative of the Secretary-General would be clearly recorded in the Committee’s

report.

The Preamble was adopted without amendment.

Paragraph 1 of Article 1 was adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.18,
submitted by the Government member of the Russian Federation, which sought to insert
the words “which ratify this Convention” after the word “Members’ in Article 1,

paragraph 2.

The Employer Vice-Chairperson asked for some clarification from the Secretariat
regarding standard terminology in ILO Conventions, since this amendment and the
following two referred to terms which were employed in practically all 1LO instruments
such as“Members’ or “authorities’.

The Worker Vice-Chairperson expressed reluctance to re-open a discussion on matters that
had aready been extensively debated. The Office commentary on the proposed
Convention specified that the phrase “Each Member which ratifies this Convention” was
used only once and thereafter the term “each Member” or smply “Member” used in the
text meant member States which had ratified the instrument. Asto Members which had not
ratified a Convention, he understood that it was ILO practice, in their case, for the
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Article Il

80.

81.
82.

83.

84.

85.

86.

87.

88.

89.
90.
91.

Convention to have the status of a Recommendation. Amendment D.18 would therefore
appear to be unnecessary.

The representative of the Secretary-General referred to the Office commentary in
Report 1(1A), in particular Note 2 on Article I, and read out the relevant extracts. Subject
to any formal legal opinion of the Legal Adviser, it seemed clear from the commentary
that, in accordance with ILO practice, references in the text to “Member” or to “each
Member” should be taken to mean aratifying Member. If it wasintended in any instanceto
refer to Members of the Organization in general, the wording would make that clear and
normally the plural “Members’ would be used. She went on to confirm the Worker
Vice-Chairperson’s understanding that, for non-ratifying Members, ILO Conventions had
the status of Recommendations.

The amendment was not seconded and therefore fdll.
Article |, paragraph 2, was adopted without amendment.

Article | was adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.17,
submitted by the Government members of the Netherlands and the Russian Federation,
which sought to replace, at the end of the first line of subparagraph 1(a), the word
“authority” by the word “authorities’.

The Employer Vice-Chairperson asked the Office to comment on whether this was
standard language, as there were many potential authoritiesto call on.

The Worker Vice-Chairperson believed that the proposed amendment was a drafting issue
that did not go to the core of the Convention and should be referred to the Drafting
Committee.

The representative of the Secretary-General stated that the objective of the amendment was
to ensure that the reference to “other authority” included one or more authorities. As a
matter of ILO practice, the singular also included the plural and referred therefore to one or
many as the case might be. The point addressed by the amendment could be sent to the
Drafting Committee.

The Government member of the Russian Federation agreed that the issue was of an
editorial nature which could give rise, however, to interpretation problems and linguistic
difficulties. It would therefore be helpful if the explanations provided by the representative
of the Secretary-General were reflected in the record and the Drafting Committee further
considered this matter.

Subparagraph 1(a) was thus adopted and referred to the Drafting Committee.
Subparagraphs 1(b), (c) and (d) were adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.11,
submitted by the Government members of Austria, Belgium, Bulgaria, Cyprus, Denmark,

Estonia, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain,
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95.
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97.

98.

99.

100.

Sweden and United Kingdom, which sought to insert the following subparagraph after
subparagraph (d):

passenger ship means a ship as defined in this Convention, which is certified to carry
more than twelve passengers. A passenger is every person other than:

(i) the master and the members of the crew or other persons employed or engaged in
any capacity on board a ship in the business of that ship; and

(i) achild under one year of age;

The Government member of the United Kingdom felt that a definition of the term
“passenger ship” was necessary, as this term was used in the Convention, in particular in
Title 3.

The Employer Vice-Chairperson expressed the view that, in principle, if a definition
appeared in an existing instrument, or “mother” Convention as one might call it, there was
no need to devise a new definition. This practice had been followed from the beginning. In
this case, the mother Convention was the SOLAS Convention. However, the proposed
definition, which referred to “crew”, collided with the definition of the term “seafarer” and
introduced the notion of children. There was a clear need to define the term “passenger
ship” and the definition found in the SOLAS Convention should be used. However, this
should only be done in Title 3, where the term “ passenger ship” was used.

The Worker Vice-Chairperson observed that the proposed amendment seemed to define
“passenger” rather than “passenger ship” and used a terminology (especially the reference
to “members of the crew” and the “business of that ship”) that departed from the
Convention’s definition of the term “ seafarer”. While mindful of the reference to passenger
ships in Title 3, he felt that the likelihood was great that the SOLAS definition would
interfere with the current text in a number of places. Moreover, not dl ships with more
than 12 persons on board were passenger ships. One need only think of research vessels
and training ships. If the amendment were to be discussed, it would clearly require
subamendment. The proposed amendment should be withdrawn.

The Government member of Namibia saw the need to include a definition of “passenger
ship”, but felt there was a danger in lifting text unchanged from another source.

The Government member of the United Kingdom stated that the sponsors wished to
provide clarity and user-friendliness for those using the Convention on a daily basis.
“Passenger ship” was an established legal term in international maritime law. It would be
preferable if the proposed Convention were a stand-alone document so that users would
not have to consult another Convention for the definition of aterm. It should be acceptable
if the proposed definition were dightly reworded to conform to ILO language.

The Government member of France supported the views expressed by the Government
member of the United Kingdom.

The Government member of the Bahamas suggested that the term “passenger” could be
defined as “every person other than a seafarer”.

The Government members of Egypt, the Republic of Korea and Singapore concurred with
the view of the Government member of the Bahamas which would result in the removal of
points (i) and (ii).

The Worker Vice-Chairperson questioned the appropriateness of a definition that referred
to the certification of passenger ships. The Workers' group saw no need for a definition of
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112.

the term “passenger” and queried the implications it might have with regard to the
definition of the term “ seafarer”.

The Employer Vice-Chairperson observed that when a term had been used throughout the
Convention, a definition had been included in the genera provisions. However, the term
“passenger ship” was only used in Title 3 of the Convention, so it would be appropriate for
a reference to the definition of “passenger ship” contained in the SOLAS Convention to
appear there. Such an approach had been adopted in respect of the term “specia purpose
ships’ in Standard A3.1, paragraph 6(d), which contained a reference to another IMO
instrument. The definition of the term “passenger ship” should not deviate from the one
contained in the SOLAS Convention.

The Government member of the United Kingdom said that if the Employers’ and Workers
groups did not mind referring to other instruments, his delegation would not oppose
including a direct reference to SOLAS rather than a self-contained text that defined this
important term. His delegation would accept placement of the referencein Title 3 provided
that the term “ passenger ship” did not occur in any other part of the Convention.

The representative of the Secretary-General assured the Committee that the term
“passenger ship” was only used in Title 3 of the proposed Convention. She noted that
when a term appeared only in one title, it was defined there. The Government members
who had sponsored the amendment might wish to submit their proposal as an amendment
to Title 3.

The Government member of the United Kingdom withdrew the amendment on the
understanding that an amendment to Title 3 could be submitted at alater time.

Subparagraph 1(e) was adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.14,
submitted by the Employer members, which sought in the first line of subparagraph 1(f) to
insert the word “ordinarily” before “employed”, to replace “or” after the word “ employed”
by a comma and to insert acomma after “engaged”.

The Employer Vice-Chairperson observed that the initial general discussion had revealed a
certain confusion in relation to the definition of the term “seafarer”. The Workers and
Employers had set up a small group to consider a possible resolution that would remove
any remaining doubt as to who was and who was not a seafarer. The speaker proposed to
defer discussions in the Committee until the informal group had reported back.

The Worker Vice-Chairperson noted that the informal consultations between the two
groups were very encouraging and supported postponing the discussion of
subparagraph 1(f).

The Chairperson decided to suspend consideration of D.14.

Following consultations, the Employer Vice-Chairperson withdrew the amendment on the
basis that a resolution would be prepared, jointly sponsored by the Employer and Worker
groups, that sought to clarify difficulties that might arise over the definition of seafarers.
Subparagraphs 1(f), (g) and (h) were adopted without amendment.

The Chairperson announced that, at the request of the Steering Committee, a Working

Party had been established on Article 11, paragraph 1(i), with the following task: to identify
and clarify certain questions that had been raised with respect to the determination of ships
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that could be considered as navigating exclusively in inland waters or in waters within, or
closely adjacent to, sheltered waters or areas where port regulations applied. The Working
Party would take account of the substance of the following amendments: D.5, D.12, D.15,
D.16, D.19 and D.20. He added that, in accordance with its terms of reference, the
Working Party was not directly requested to propose a firm solution, but rather to discuss,
exchange views, review the six amendments, and to report its understanding back to the
Steering Committee.

113. The Working Party reported to the Steering Committee on its deliberations. An aternative
approach was adopted to resolve the issue at hand.

114. The President of the Conference recalled that, when it became clear that the Working Party
on Article Il, paragraph 1(i), had not been in a position to elucidate the problem before it,
the problem had been referred to him by the Steering Committee for solution with the
assistance of the “Friends of the President”. After discussion with some of the Members
most interested in the amendments involving that question, it became clear that some of the
detailed provisions of the Code of the proposed Convention could cause real administrative
problems for certain countries in the case of smaller ships. He had, therefore, considered
that some further flexibility in the Convention would be desirable in order not to prejudice
the objective of wide-scale ratification of the Convention. He had discussed the problem
with Members strongly opposed to the amendments concerned. They had shown a very
understanding attitude, but had naturally been concerned that any flexibility agreed would
be strictly limited to the perceived problem and would not in any way affect the concept of
a level playing field. He had therefore drafted a proposal for text which sought to meet
those two concerns. The text would relate only to cases where particular problems were
caused to a Government with respect to specific details in the Code. The Government, in
consultation with its social partners, would be allowed to deal with those details by
providing appropriate protection to seafarers in the manner set out under its national laws
or regulations or other measures. The national provisions would of course have to comply
with the Articles and Regulations of the Convention. His proposa would consist of an
additional paragraph after Article 11, paragraph 5, and a change to the present paragraph 6.

115. Thefollowing new paragraph would be inserted after Article Il, paragraph 5:

Where the competent authority determines that it would not be reasonable or practicable
at the present time to apply certain details of the Code referred to in Article VI, paragraph 1, to
a ship or particular categories of ships flying the flag of the Member, the relevant provisions
of the Code shall not apply to the extent that the subject matter is dealt with differently by
national laws or regulations or collective bargaining agreements or other measures. Such a
determination may only be made in consultation with the shipowners and seafarers
organizations concerned and may only be made with respect to ships of less than 200 gross
tonnage not engaged in international voyages.

Paragraph 6 would be amended to read as follows: “Any determinations made by a
Member under paragraph 3 or 5 or 6 of this Article shall be communicated to the Director-
Genera of the International Labour Office, who shall notify the Members of the
Organization.”

116. This proposal was designed to offer a balanced text which took care of the concerns
reflected in amendments D.5, D.12, D.15, D.16, D.19 and D.20 as well as subsequent
amendments along the same lines. The proposa had aready been presented to the Steering
Committee which had accepted it. If it could be accepted by the Committee of the Whole
without change, it would constitute a mutually satisfactory solution to a very difficult
problem.
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125.

The Employer Vice-Chairperson, while acknowledging the difficulty of accommodating
widely differing interests, consented to the President’s proposal. If there were, however,
any other possibility to satisfy the Philippines concerns connected with their special
geographical situation and to help that country overcome its constitutional problems when
deciding to ratify this Convention, the Employers’ group would like to seizeiit.

The Worker Vice-Chairperson requested clarification on three issues. First, he enquired
whether the wording “a ship or particular categories of ships flying the flag of the
Member” meant that the new paragraph would only apply to national ships and not to
foreign-flagged ships. Second, he asked for confirmation as to whether the phrase “the
relevant provisions of the Code shall not apply to the extent that the subject-matter is dealt
with differently by national laws or regulations or collective bargaining agreements or
other measures’ implied that having the subject matter unregulated was not an option.
Third, as regards the words “in consultation with the shipowners and seafarers
organizations concerned”, he queried the difference between “in consultation” and “after
consultation”.

The representative of the Secretary-General responded to the first question by explaining
that the new paragraph indeed only referred to national ships and not to foreign shipsin the
waters of a Member concerned. With respect to the second question, she confirmed that the
wording implied that the subject matter had to be dealt with by national laws or regulations
or collective bargaining agreements or other measures. The idea was precisely to avoid
gaps in seafarers protection and to ensure protection for those who would be excluded
from the coverage of the Code. Regarding the third question, she referred to alegal opinion
given by the Legal Adviser at the third High-level Tripartite Working Group on Maritime
Labour Standards in 2003. According to that legal opinion, “in instruments adopted by the
ILO the two terms ‘in consultation’ and ‘after consultation’ could be found quite
frequently. The two terms were not absolutely identical. There was a difference between
them in respect of the continuity of the process of consultation; in the event of the term ‘in
consultation with the shipowners and seafarers organizations', it would be a continuous
process of consultation”.

Following these explanations, the Worker Vice-Chairperson expressed his group’s support
for the proposal. The Workers group understood, however, that the proposal represented a
global solution for al problems raised by different countries, including the Philippines.
The Workers' group only agreed on the basis that there would be no further discussions on
this aspect of the Convention’s scope of application.

The Government member of China, speaking on behalf of the Government group, stated
that there was consensus among Governments to support the proposed text in its entirety.

The Government member of Liberia accepted the proposal. It was essential for his country,
as a maor flag State, when ratifying the Convention, to know that important labour-
supplying States such as the Philippines were also able to ratify it.

The Chairperson concluded that there was tripartite consensus and the proposal was
adopted.

Subparagraph 1(i) was adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.8,
submitted by the Government members of Austria, Belgium, Bulgaria, Cyprus, Denmark,
Estonia, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain,
Sweden and United Kingdom, which sought to delete in the second line of
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subparagraph 1(j) the word “agent” and to add at the end of the text the words
“, irrespective of any subcontracting to other organizations or persons to perform certain
duties and responsibilities on his or her behalf”.

126. The Government member of the United Kingdom explained that the amendment comprised
two elements. The deletion of the word “agent” was proposed solely for the sake of
consistency, since a very similar definition of “shipowners’ was provided in the
International Safety Management (ISM) Code, 1993. The additional text had been drafted
to clarify the provision and remove any uncertainty regarding the definition of a
shipowner.

127. The Employer Vice-Chairperson supported the deletion of “agent”, given its use in the
ISM Code, aswell asthe inclusion of additional text proposed. This would clarify the point
that the person ultimately responsible under the Convention was the shipowner,
irrespective of the entity or person who represented him.

128. The Worker Vice-Chairperson recalled that the term “agent” was used in the Recruitment
and Placement of Seafarers Convention, 1996 (No. 179) and therefore was not redundant.
The responsibilities under the proposed Convention were significant and the shipowner
was ultimately responsible. The speaker did not challenge the intent of the amendment,
which was meant to facilitate identification of those responsible for ensuring compliance
with the proposed Convention. The wording of the amendment led to confusion, however.

129. The Government member of Japan indicated that he would oppose the amendment, which
would modify wording which was basically that contained in several internationa
Conventions, including the SOLAS and STCW Conventions, the International Ship and
Port Facility Security (1SPS) Code and ILO Conventions No. 179 and the Seafarers’ Hours
of Work and the Manning of Ships Convention, 1996 (No. 180). By introducing new
language, there was a danger that serious administrative difficulties could be caused if the
meaning of the term “shipowner” differed from that used in other related instruments.
Moreover if, as indicated by the sponsors of the amendment, there was no intent to
introduce a substantive change, the amendment was not needed. Rather than increasing
clarity, its effect would be to amplify uncertainties. The problem arose in situations in
which a particular shipowner (“A”) decided to delegate certain operating or manageria
responsibilities to another party (“B”), who would then pass certain responsibilities to a
third party (“C") making it extremely difficult for the seafarer or the public authorities to
identify the party truly responsible for fulfilling the obligations under the Convention, for
example in relation to the payment of wages. The risk was that the proposed new wording
would create a situation in which responsibilities could be endlessly passed from one party
to another and in which it would be very difficult to identify the actual shipowner. The
incluson of such a clause would help unscrupulous shipowners to avoid their
responsibilities.

130. The Government member of Egypt expressed opposition to the deletion of the term
“agent”, which was contained in other Conventions that needed to be taken into account in
the present instrument. In practice, port state authorities very frequently contacted agents
and representatives of shipowners, especialy in the case of ships flying foreign flags, as it
would otherwise be very difficult to identify the shipowner. The proposed additional text
failed to clarify the original text and was likely to create further confusion.

131. The Government member of Norway indicated that the problem lay with the very structure
of the shipping industry, and the need for definitions to be adapted to current realities,
rather than the other way round. It was very common for functions, such as manning,
technical management or commercial operation, to be subcontracted to other entities. In
such a situation, it was necessary to be able to identify the party with the fina
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responsibility. In a context of shared or subcontracted responsibilities, the amendment
sought to make it easier to identify the single responsible entity, irrespective of any
subcontracting arrangements which might be in place.

The Government member of the United Kingdom affirmed that the purpose of the
amendment was to provide greater clarity and precision in identifying the ultimate single
responsible entity in a complex situation in which the management of ships often involved
many subcontracting arrangements. Referring to the example given by the Government
member of Japan, he stressed that the intent was to be able to identify party “A”. He
recalled that in the proposed maritime labour certificate and sample declaration of
maritime labour compliance, there was only a single line to enter the details of the
shipowner. If any of the wording was causing confusion, such as the term “irrespective’,
which might be clearer in the French and Spanish versions of the amendment, the input of
the Drafting Committee would be welcome.

The Government member of France confirmed that the intent of the amendment was to
avoid any dilution of responsibility, especially in triangular employment relationships. The
French version of the proposed amendment was clear.

The Government member of Germany added that the amendment sought to ensure that the
responsibilities set out in the Convention could not be avoided through delegation or
subcontracting arrangements. It was not the am of the amendment to reduce the
responsibilities of shipowners, but to define them more clearly.

The Government member of Singapore believed that the present text of subparagraph 1(j)
was sufficiently clear. It should not be modified.

The Government member of Spain believed that the proposed amendment served an
important purpose in taking into account the real situation in today’s world in socia and
labour relations. The shipowner needed to be clearly identified as the ultimately
responsible party, regardless of any subcontracting arrangement. The Spanish version
might need to be referred to the Drafting Committee, as a minor inconsistency had slipped
into the text as compared to the English and French versions.

The Government member of Malta proposed that the term “irrespective” in the English
version of the amendment, which appeared to be causing some confusion, could be brought
closer to the French and Spanish versions, for example by using a term such as
“independently”.

The Government member of Japan reaffirmed his opposition to the amendment. It was the
duty of governments to protect the rights of seafarers, even where necessary, by making
use of administrative or judicial proceedings. Objective criteria were therefore required for
the identification of the shipowner. The wording used in the Convention should be that
used in other ILO and IMO instruments so as to prevent any dilution of the protection
afforded to seafarers, or any blame being attached to national authorities for failure to
protect their rights. The word “irrespective” seemed to be a source of confusion.

The Government member of Panama supported the comment made by the Government
member of the United Kingdom. The main issue was to ensure that the responsibility of the
shipowner was not diluted.

The Government member of South Africa said that the amendment created confusion as to
the entity ultimately responsible for the vessel. The amendment would also dilute the
protection provided under joint and severd liability.
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The Government member of Denmark said that the amendment was essentia. The
objective was to define the shipowner so as to clearly show who was ultimately
responsible for discharging the responsibilities set out in the Convention. Shared
responsibility was often weakened responsibility.

The Government member of Greece said that the amendment did not encourage
subcontracting. However, in cases where subcontracting did exist, the competent authority
needed to be able to identify the entity ultimately responsible for the operation of the ship.

The Government member of Australia stated that a specific party would have to request the
maritime labour certificate from the government, and would be required to provide all
relevant information. As with the IMO ISM Code, 1993, finding the entity whose name
was on the certificate would not be difficult, since that entity had approached the
authorities originally to obtain the certificate.

The Government member of Benin agreed with the Government members of Japan and
Singapore that it would be best to be consistent with the definitions used in other
internationa instruments. Rather than adding clarity, the amendment created greater
confusion.

The Employer Vice-Chairperson noted that the proposed language alowed for many
interpretations. The Convention would be harmed by this kind of ambiguity. The
Committee's intent was that the responsibility should remain ultimately with the
shipowner. Perhaps the Drafting Committee could assist in clarifying the language while
maintaining this intent.

The Worker Vice-Chairperson said that some clarity had been provided by the discussion.
The Workers' group was aware of issues such as flags of convenience and beneficial
owners, and therefore supported any wording which made it easier to identify the true
responsible entity. However, there appeared to be a problem with the drafting of the
proposed amendment. It might be clearer, for example, if the various sections of
subparagraph (j) could be broken up, perhaps using dashes, so as to make it clear that the
phrase “irrespective of any subcontracting to other organizations or persons to perform
certain duties and responsibilities on his or her behalf” referred to al of the possible
entities identified. The Workers group could support the amendment if it served the
purpose for which it was intended. However, it did not yet do so and would therefore need
to be submitted to the Drafting Committee for possible restructuring. The Workers' group
opposed the deletion of the word “agent”.

The Government member of the United Kingdom agreed that the matter could be referred
to the Drafting Committee, with the understanding that the discussion of the issue would
resume within the Committee subsequent to the advice provided by the Drafting
Committee.

The Chairperson noted the Committee’'s agreement on the intended meaning of
subparagraph (j) and referred the matter to the Drafting Committee.

The Drafting Committee proposed the following wording for Article 11, paragraph 1(j):

() shipowner means the owner of the ship or another organization or person, such as the
manager, agent or bareboat charterer, who has assumed the responsibility for the
operation of the ship from the owner and who, on assuming such responsibility, has
agreed to take over the duties and responsibilities imposed on shipowners in accordance
with this Convention, regardless of whether any other organizations or persons fulfil
certain of the duties or responsihilities on behalf of the shipowner.
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The Employer and Worker Vice-Chairpersons supported the proposal.

The Committee adopted proposa C.R./D.4 from the Drafting Committee. As a result,
amendment D.8 fell.

Subparagraph 1(j) was adopted as amended.
Paragraph 1 was adopted as amended.
Paragraphs 2 and 3 were adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.7,
which was sponsored by the Government members of Singapore and the United States and
sought to delete the word “ordinarily”.

The Worker Vice-Chairperson observed that the issue raised by amendment D.7 had
already been discussed at previous meetings. Discussion had revolved around ships that
had been taken away from their commercia activities for one voyage to carry government
cargo. Leaving the term “ordinarily” in this provision would mean that those ships were
covered by the Convention, since their non-commercial activities were only occasional. It
had been argued that the UNCLOS Article 236 provisions on sovereignty were relevant to
this issue; however, those provisions only related to the protection and preservation of the
marine environment and so were not applicable in this case. Being on board a ship
requisitioned for one non-commercial voyage was not sufficient reason to remove those
seafarers from the protection of this Convention.

The Government member of the United States explained that the objective of the
amendment was to remove the ambiguity introduced by the word “ordinarily”.

The Government member of Singapore concurred with the Government member of the
United States. V essels were either engaged or not engaged in commercial activities.

The Employer Vice-Chairperson stated that the Employers group would not support the
amendment.

The Government member of Singapore, in consultation with the Government member of
the United States, withdrew the amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.10,
which was sponsored by the Government members of Austria, Belgium, Bulgaria, Cyprus,
Denmark, Estonia, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain,
Sweden and United Kingdom and sought to insert, in the third line, the word *maritime”
before the words “commercial activities other than” in the English version of the text.

The Government member of the United Kingdom stated that amendment D.10 was
intended to enhance the clarity of the text by aligning the English version with the French
and Spanish versions. She added that the proposed terminology had already been used in
the Seafarers’ Hours of Work and the Manning of Ships Convention, 1996 (No. 180).

The Employer Vice-Chairperson suggested that this should be sent to the Drafting
Committee.

The Worker Vice-Chairperson noted that English had been the working language and the
practice had been to bring the French and Spanish texts into line with the English, not

7124

ILC94-PR7(Part 1)-2006-02-0376-1-En.doc



165.

166.

167.

168.

169.

170.

171

viceversa. Since a decision had never been taken to add the word “maritime” to the
English version, the Drafting Committee should be asked to bring the French and Spanish
versions into line with the agreed-upon English version by deleting “maritime” from those
versions.

The representative of the Secretary-General said that, as was indicated in Note 3,
paragraph 14, of Report I(1A), a constituent had drawn the Office's attention to the
discrepancy between the language versions. In that note, the Office had suggested that the
versions be aligned. However, the comment by the Workers' group related to an issue of
substance, not drafting.

The Worker Vice-Chairperson pointed out that the formulation in Article 1, paragraph 1, of
Convention No. 180 referred to “commercial maritime operations’ and thus differed from
the proposed wording. The offshore energy sector as well as research ships could be
examples of the difference between “commercial activities’ and “maritime commercial
activities’. This issue was not merely a drafting point but one of substance. The use of the
term “maritime” in the French and Spanish versions had been a mistake. Since there had
been no discussion to include that word in the English version, it should be deleted from
the other language versions.

The Government member of Canada suggested sending the text back to the Drafting
Committee so that the Drafting Committee could review its previous work and correct any
mistakes, if necessary.

The representative of the Secretary-General stated that the current text of paragraph 4 had
come from the PTMC. In addition, only drafting issues could be sent to the Drafting
Committee. If the Committee of the Whole wished to align the French and Spanish text to
the English text, then this matter could be referred to the Drafting Committee. The
amendment raised a substantive issue however, as the addition of the term “maritime”’ to
the English text would lead to the exclusion of vessels that would have otherwise been
included. Therefore, the Committee needed to reach an agreement on the substance of the
issue before referring it to the Drafting Committee.

In a spirit of compromise and for the sake of progress, the Government member of the
United Kingdom, speaking on behalf of the sponsors, withdrew the amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.6,
which was sponsored by the Government members of United States and Singapore and
sought to add the following new subparagraph:

any warships, naval auxiliaries or other vessels owned or operated by a State and engaged,
for the time being, only on governmental non-commercial service. However, each State shall
ensure, by the consideration of appropriate measures not impairing operations or operational
capabilities of such vessels, that such vessels act in a manner consistent, so far as is
reasonable and practicable, with this Convention.

The Chairperson suggested that Committee members might wish also to consider the
issues raised in amendment D.4, which was sponsored by the Government members of
Chile and the Bolivarian Republic of Venezuela and sought to add a new subparagraph (c),
to contain similar wording to that in Article I11(a) of the STCW-95 Convention, namely
“warships and naval auxiliaries’.

The Government member of Chile said that in order to achieve coherence with other
instruments, namely the MARPOL, SOLAS and STCW Conventions, the proposed
Convention should not cover warships and naval auxiliary ships. While some of these
ships might occasionally be used for commercial purposes, they retained their diplomatic
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status and sovereign extraterritoriality. Ships with this legal status would not be subject to
port state control.

The Government member of the United States supported the view expressed by the
Government member of Chile. She explained that the intention of the amendment was that
ships temporarily engaged in military activities or similar activities be excluded from the
application of the Convention. The wording suggested in amendment D.6 was narrow and
did not apply to privately operated vessels. Furthermore, it stipulated that States should act
in a manner that was consistent with the Convention, so far as was reasonable and
practicable. Such a provision was important to the navy with regard to their support for the
Convention.

The Government member of Japan supported the position of the Government member of
the United States and indicated his delegation’ s support for amendment D.6.

The Employer Vice-Chairperson said that the reasoning behind the suggested exclusion of
warships and auxiliary ships was convincing, given the specia legal status of these ships.
The Employers' group could therefore support amendment D.4. It was not clear, however,
that “other vessels owned or operated by a State and engaged, for the time being, only on
governmental non-commercia service” should be excluded from the Convention and the
Employers group would therefore be unable to support amendment D.6.

The Worker Vice-Chairperson stated that a warship was publicly owned and did not
ordinarily engage in commercial activity. It was therefore already excluded. The term
“naval auxiliaries” was not common to all countries and needed further consideration by
the Workers group. In addition, while D.4 made reference to Article IlI(a) of the
STCW-95 Convention, it was actually D.6 that used the wording found in that Article.
Also, D.4 used phrases such as “for the time being” and “consideration of appropriate
measures’ and “as far as is reasonable and practicable”, which were meaningless. The
Workers group would not object to the exclusion of warships from the Convention and
could also support the exclusion of naval auxiliaries, provided these operated under naval
regulations. The phrase “other vessels” was too broad however, and could refer to ships
operated for military purposes but under civilian regulations. The Workers' group could
therefore not support either amendment.

The Government member of Chile clarified that naval auxiliary ships were logistical ships,
often used for transport or fuelling purposes. These ships could engage in commercial
activity without ceasing to be warships and thus needed to be excluded from the
application of the proposed Convention. Inspectors should not be allowed to board these
ships.

The Government member of the Bolivarian Republic of Venezuela supported the
Government member of Chile and said that in his country, a ship was defined as awarship
if its captain was serving in the armed forces.

The Government member of Norway observed that a ship chartered by a government for
the transport of military cargo was still engaged in commercial activities. The government
in question had simply entered into a commercial contract.

The Government member of the United Kingdom agreed with the Government member of
Norway. The present wording was adequate, since it rightly referred to ships engaged in
commercial activities.

The Government members of Germany and Portugal also agreed with the position of the
Government member of Norway.
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181. The Government member of Singapore said that his delegation’s intention had been to
ensure that warships and naval auxiliaries would be explicitly excluded from the
application of the Convention. The question of “other vessels’ was more complex. In the
case of state-owned vessels and privately owned vessels under long-term charter,
governments exercised effective control over these vessels. However, the case of privately
owned vessels that were chartered only for a short term was less clear, especidly as
regards port state control. In this connection, he agreed with the views expressed by the
Government members of Chile and the Bolivarian Republic of Venezuela. In order to
resolve this problem, he suggested that, subject to the views of the Employers and
Workers groups, the Drafting Committee might be requested to draft text that provided
the necessary flexibility and contained an explicit exclusion of these types of vessels.

182. The Government member of the United States shared the view of the Government member
of Singapore. The Convention should include an explicit exemption of warships and
naval auxiliaries. She would be prepared to withdraw amendment D.6 provided that
amendment D.4 was taken up.

183. Discussion continued on the basis of amendment D.4.

184. The Government member of Chile clarified that amendment D.4 related only to warships
in the service of their country. Although not all were combat units and some of these might
also be assigned transport or scientific tasks, they were not in commercia service. Port
state control was not applicable to warships.

185. The Employer Vice-Chairperson supported the exclusion of warships and naval auxiliaries
as suggested in amendment D.4. The suggestion to exclude other vessels as defined in D.6
was, however, not supported by his group. If concerns only related to port state control,
perhaps language could be found regarding inspection only.

186. The Worker Vice-Chairperson pointed out that the wording in Article 1li(a) of the
STCW Convention was the same as that in D.6. It was therefore not clear in what respect
D.4 differed from D.6. He reminded the Committee of an earlier discussion on the term
“ordinarily engaged” that had already addressed the exclusion of warships. His group
could understand the reasons for a short, explicit exclusion of warships and naval
auxiliaries, but did not support the full language found in the STCW Convention. It was
not clear why privately owned ships which just happened to transport state-owned cargo
should be exempt from the inspection of the seafarers working and living conditions on
board. These inspections would not concern the cargo but would focus only on labour
issues, such as food and water supplies on board and crew accommodation. The Workers
group would, therefore, examine with an open mind a Drafting Committee proposa to
provide an explicit exclusion for warships and naval auxiliaries only.

187. The Government member of Singapore agreed with the Worker Vice-Chairperson that D.4
and D.6 had originally been identical and concurred with the proposal to refer the matter to
the Drafting Committee.

188. The Government member of Algeria requested clarification on the words “so far as is
reasonable and practicable” used in the second sentence of the text proposed in amendment
D.6.

189. The Government member of Norway expressed the view that warships and naval
auxiliaries were aready exempt, in virtue of the wording of Article I, paragraph 4. Since
these vessels could not be understood to be “ordinarily engaged in commercial activities’,
they fell outside the scope of the Convention. An explicit exemption was therefore
unnecessary.
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The Government member of the Bolivarian Republic of Venezuela indicated that an
explicit exemption was necessary, since some naval vessels were in fact engaged in
commercial activities.

191. The Government member of the United States reiterated her delegation’s desire for an
explicit exclusion of warships and naval auxiliaries. Such exemption would be in line with
other international instruments. She supported the suggestion to ask the Drafting
Committee to devise appropriate wording.

192. The Chairperson concluded that based on the substantive language contained in
amendment D.4, the Drafting Committee should make a suggestion on how an explicit
exclusion of warships and naval auxiliaries could best be included in Article I,
paragraph 4.

193. The Drafting Committee proposed the following wording for Article Il, paragraph 4:
“Except as expressy provided otherwise, this Convention applies to all ships, whether
publicly or privately owned, ordinarily engaged in commercial activities, other than ships
engaged in fishing or in similar pursuits and ships of traditional build such as dhows and
junks. This Convention does not apply to warships or naval auxiliaries.”

194. The Employer and Worker Vice-Chairpersons supported the proposal.

195. The Government members of Chile and Spain agreed with the proposal. In the Spanish
version, the word “gabarras’ should be replaced by the term “dhow” which was also used
in Article 1, paragraph 4, of the Seafarers Hours of Work and the Manning of Ships
Convention, 1996 (No. 180).

196. The Committee adopted proposa C.R./D.2 from the Drafting Committee. As a result,
amendment D.4 fell.

197. Paragraph 4 was adopted as amended.

198. Paragraphs 5, 6 and 7 were adopted without amendment.

199. Article Il was adopted as amended.

Articles lll, IV and V
200. Articles|ll, IV and V were adopted without amendment.
Article VI

201. Paragraphs 1 and 2 were adopted without amendment.

202. The Chairperson opened a genera discussion on the issues raised in amendment D.1,
which was sponsored by the Workers' group and sought to add at the end of the text of
paragraph 3, the words “ provided that the Member has not exempted any group or category
of seafarersfrom the full application of this Convention”.

203. The Worker Vice-Chairperson explained that this issue was closely connected to the

ongoing discussions of the Working Party on Article 1. The amendment was intended to
ensure that the concept of substantial equivalence would not be used to exclude large
groups of seafarers from the application of the Convention. Since the Working Party had

7/28

ILC94-PR7(Part 1)-2006-02-0376-1-En.doc



204.
205.
206.

207.

not yet resolved the issue related to Article 11, his group proposed deferring consideration
of this amendment.

The Worker Vice-Chairperson later withdrew the amendment.
Paragraph 3 was adopted without amendment.
Paragraph 4 was adopted without amendment.

Article VI was adopted without amendment.

Article VII

208.

Article VII was adopted without amendment.

Article VIII

200.

210.

211.

212.

At the suggestion of the Steering Committee, a Working Party was established to examine
the provisions on entry into force and certain aspects of the amendment procedures. The
Working Party was given the following tasks:

1. To make proposals to fill the gaps left in Article VIII, paragraph 3, Article X1V,
paragraph 4, and Article XV, paragraph 2, of the proposed Convention, with any
consequential adjustments to the text.

2. To make a proposa to fill the gaps left in Article XV, paragraph 7, of the proposed
Convention, with any consequential adjustments to the text.

3. To claify the issues concerning a possible inconsistency between Article X1V,
paragraph 9, and Article XV, paragraph 12, with respect to the event (e.g. adoption,
deemed acceptance, entry into force) after which an amendment will be binding on
newly ratifying Members when it enters into force, and to set out options for
resolving any such inconsistency, if necessary.

After the completion of each task, the Working Party would report to the Steering
Committee on the progress of its work.

The Chairperson invited the Committee to discuss in general terms the issues to be covered
by the Working Party so asto give it guidance in its work.

The Employer Vice-Chairperson indicated that a variety of views had been expressed
within the Employers' group on the issues to be covered by the Working Party and that the
Employer members of the Working Party would represent this range of views. The
Employers' group had not fixed specific figures for the number of member States and the
tonnage of world shipping required for the entry into force of the Convention. In view of
the broad support for the Convention, such figures were only of relative importance,
although a decision would have to be taken on the subject.

The Worker Vice-Chairperson expressed the hope that, with regard to the complex issues
involved in Article XV, paragraph 7, and the possible inconsistency between Article X1V,
paragraph 9, and Article XV, paragraph 12, the Working Party would be able to propose
solutions that were readily understandable. On the subject of the entry into force
provisions, he recalled the position expressed previoudy by the Workers' group that
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30 member States and one-third of world shipping tonnage might be appropriate figures. A
balance would be required between arealistic approach that would alow the Convention to
enter into force within a reasonable period, such as five years, while not setting thresholds
that were too low. Current ratification rates of the maritime Conventions varied widely.
Ancther issue was whether reference should be made to the actua world tonnage of
shipping or ILO member State tonnage. There were countries, such as the Marshall
Islands, which were not ILO member States, but had a considerable shipping tonnage. It
would therefore be preferable to refer to ILO member State tonnage. One solution might be
to provide aformulathat combined the two criteria of tonnage and member States.

The Government member of China, speaking on behalf of the Government group, stated
that on Article VIII, paragraph 3, there was general support for requiring ratification by
30 Members for entry into force. There was also general agreement that gross tonnage
should refer to world tonnage and not to ILO member State tonnage. Finaly, a majority
supported 30 per cent of gross tonnage for entry into force, while some Governments
favoured higher figures of up to 40 per cent of gross tonnage. Regarding Article XV,
paragraphs 2 and 7, there had been genera agreement on the figure of five Governments to
alow for the proposal of amendments to the Code, although other views had also been
expressed for larger and smaller numbers. Significant support existed for the Office's
proposals outlined in Note 13, paragraphs 5, 7 and 9, of Report 1(1A). The Government
group shared the view that references to both tonnage and member States should be kept.
Concerning Article X1V, paragraph 9, and Article XV, paragraph 12, it was generaly
thought that further clarification on possible inconsistencies would be welcome and would
assist Government members in determining their position on thisissue.

Theresults of the Working Party are reported back under Article XV below.

Article IX

215.

Article IX was adopted without amendment.

Article X

216.

217.

218.

2109.

The Chairperson opened a general discussion on the issues raised in amendment D.3,
which was sponsored by the Workers' group and sought to add square brackets around the
words “ Seafarers’ Pensions Convention, 1946 (No. 71)".

The Worker Vice-Chairperson explained that this amendment related to a technical issue.
In so far as the proposed Convention did not contain any provisions on seafarers’ pensions,
it could not be deemed to revise the Seafarers’ Pensions Convention, 1946 (No. 71), which
had been ratified by 13 member States. Instead of deleting the reference, his group
preferred, however, to include provisions on pensions in the proposed Convention and
would submit an amendment to that effect. He therefore suggested that consideration of the
inclusion or deletion of the reference be postponed.

The Employer Vice-Chairperson had no objection to deferring a decision with respect to
the reference to Convention No. 71. He gave clear warning, however, that any reopening
of the discussion on Regulation 4.5 regarding social security would have grave
consequences.

The Worker Vice-Chairperson suggested that the issue could be dedt with in a new
Regulation.
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220.

221.

222.

223.

The Employer Vice-Chairperson replied that the question of pensions was part and parcel
of the social security debate which his group was unwilling to reopen.

The Worker Vice-Chairperson rejoined that a formal revision of the Seafarers Pensions
Convention, 1946 (No. 71) would not be acceptable, unless the issue of pensions was
specifically addressed in the maritime labour Convention.

The Chairperson concluded that consideration of thisissue would be postponed. As aresult
of later discussions on Title 4, it was agreed that amendment D.3, subamended to delete
the reference to Convention No. 71, was adopted.

Article X, with the exception of the reference to the Seafarers’ Pensions Convention, 1946
(No. 71) was adopted.

Articles Xl and XII

224.

Articles X1 and XII were adopted without amendment.

Article XlII

225.

226.

227.
228.
229.

230.

231

The Chairperson, noting that amendment D.2, which was sponsored by the Government
members of Argentina, Costa Rica, Cuba, Mexico, Panama, Spain and the Bolivarian
Republic of Venezuela, only concerned a drafting change in the Spanish version of
paragraph 1, proposed that the amendment be referred to the Drafting Committee.

The Government members of Argentina and Mexico, as co-sponsors of the amendment,
agreed with the suggestion, as did the Employer and Worker Vice-Chairpersons.

The Chairperson therefore referred the matter to the Drafting Committee.
Paragraph 1 was adopted as amended in the Spanish version.

The Chairperson opened a general discussion on the issues raised in amendment D.13,
which was sponsored by the Employer members, and sought to add at the end of
paragraph 2 the words “ after consultation with the Joint Maritime Commission”.

The Employer Vice-Chairperson indicated that the purpose of the amendment was to make
official reference to the Joint Maritime Commission (JMC), which was a unique ILO body
with a long history of meritorious contribution. The IMC was tasked with reviewing the
minimum wage of able seamen and was heavily involved in the selection of agenda items
of maritime sessions of the International Labour Conference. The Employers group
believed that the IMC should continue to exist after the entry into force of the new
Convention, athough its role might be somewhat diminished. He reminded the Committee
of the role played by the IMC in 2001 in helping to launch the process of consolidation of
ILO maritime instruments. It would be appropriate for the IMC to play arole in future in
the nomination of members of the Special Tripartite Committee.

The Worker Vice-Chairperson agreed that it was wholly appropriate that nominations to
the Special Tripartite Committee should be made after consultation with the IMC. The
JMC had been instrumental in setting the present consolidation process in motion and in
maintaining its momentum. The JMC had provided assistance to the Governing Body on
maritime issues over many years and had encouraged the development of close working
relations between the social partners. The Governing Body was well aware of the
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232.

233.
234.
235.
236.

continued need for the IMC, not only to review seafarers’ wages, but also to serve in an
advisory capacity. The Workers' group therefore fully supported the amendment and
thanked the Employer members for proposing it.

The Government member of Greece welcomed the socia partners proposal to give
recognition in the Convention to the IMC, which was a unique body in the ILO. The
existence of the IMC was an acknowledgement of the unique character of the maritime
sector.

Amendment D.13 was formally submitted to the Committee and adopted.

Paragraph 2 was adopted as amended.

Paragraphs 3 and 4 were adopted without amendment.

Article X111 was adopted as amended.

Article XIV

237.

Article X1V was discussed by the Working Party on entry into force provisions. The terms
of reference of the Working Party, as well as the general discussion of the issues involved,
are reported under Article V1. The Working Party’ s results and the subsequent discussion
are reported under Article XV, below.

Article XV

238.

230.

240.

The Government member of the United States, who served as Chairperson of the Working
Party on Entry into Force Provisions, reported back to the Committee on the work and
conclusions of the Working Party which had been set up at the request of the Steering
Committee. The terms of reference of the Working Party were essentially to fill in the gaps
which had been left in the final clauses and determine and resolve, if necessary, a possible
inconsistency between Article X1V, paragraph 9, and Article XV, paragraph 12.

With regard to Article VIII, paragraph 3, the Working Party had deemed it appropriate to
keep the figures for the entry into force of the Convention high enough to give legitimacy
to the instrument, yet low enough to allow the Convention to enter into force within the
next five years. After lengthy discussion, the members of the Working Party had
unanimously suggested a figure of 30 registered ratifications and 33 per cent of the world
or global tonnage for the gaps left in Article VIII, paragraph 3. The Working Party had
also unanimously agreed on the same results for Article X1V, paragraph 4, on the entry
into force of amendments to the Articles and Regulations of the Convention, given that
these provisions related to the core principles of the Convention. It should be noted that for
both of these provisions, some participants of the Working Party had felt that the numbers
were too high, while others had felt that they were too low, and others had felt that ILO
tonnage, not world tonnage, should be used. After long debates, in the spirit of finding a
way forward and getting the job done, compromises had been made by the participants.

In relation to Article XV, paragraphs 2 and 7, the speaker indicated that a package deal had
been agreed upon which delicately balanced the interests concerned and was a compromise
position for the members of each group. He said that the package included the number five
in paragraph 2 and, in paragraph 7, the figures of 40 per cent of ratifying Members and
40 per cent of the tonnage of ratifying Members, not world tonnage as in the previous
cases. The figure of five in paragraph 2 represented a balance between discouraging
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frivolous amendments and not demanding an undue burden on governments. The figures of
40 per cent were designed to make it difficult, but not impossible, to block an amendment
which had substantial support.

241. Turning to the possible inconsistency between Article X1V, paragraph 9, and Article XV,
paragraph 12, the Working Party concluded that there was a possible inconsistency, for no
other reason than Article X1V, paragraph 9, was difficult to understand. Furthermore, since
Article X1V, paragraph 9, appeared to require Members which wished to ratify the
Convention, after amendments had been adopted, to apply the Convention without the
amendments if the amendments never entered into force, and with the amendments if they
did, this lack of certainty regarding whether the amendments would enter into force or not
was also a possible inconsistency. Indeed, many Governments fet that this lack of
certainty regarding the legal requirements being undertaken would discourage Members
from ratifying the Convention.

242. The speaker added that the present Convention would be the first to employ the type of
procedure found in Article X1V for the amendment of the core principles. Previously, ILO
Conventions had been revised, not amended. For revising Conventions, the standard ILO
clauses alowed for newly ratifying Members to ratify the previous text of the Convention
until the revising Convention entered into force. The cut-off point was entry into force, not
adoption. The effect of moving this cut-off point from adoption to deemed acceptance
would be to move closer to standard ILO practice and remove legal uncertainty. He
explained that initially some participants had reserved their view on this issue. However,
when the Steering Committee expanded its terms of reference, the Working Party
ultimately, and unanimously, agreed on the text of Article XIV, paragraph 9, which was
now proposed to the Committee of the Whole, together with a consequential amendment to
resolve the possible inconsistency. The proposed solution moved the point in time at which
non-ratifying Members were prevented from ratifying the unamended Convention from the
adoption of an amendment to the deemed acceptance of the amendment, thereby removing
the uncertainty for non-ratifying Members which wished to ratify the Convention after an
amendment had been adopted. It had also been determined that a consequential amendment
was needed to make Article X1V, paragraph 7, consistent with the new text of Article X1V,
paragraph 9. Accordingly, the words “subject to paragraph 9" should be added to

paragraph 7.

243. With this explanation, the speaker introduced a new draft contained in COT/D.3 of
Articles VIII, XIV and XV, as proposed by the Working Party and agreed by the Steering
Committee. Thetext proposed by the Working Party read:

Article VIII

Paragraph 3

This Convention shall come into force 12 months after the date on which there have
been registered ratifications by at least 30 Members with a total share in the world gross
tonnage of ships of at least 33 per cent.

Article X1V
Paragraph 4

An amendment shall be deemed to have been accepted on the date when there have been
registered ratifications, of the amendment or of the Convention as amended, as the case may
be, by at least 30 Members with a total share in the world gross tonnage of ships of at least
33 per cent.

Paragraph 9

Any Member whose ratification of this Convention is registered after the adoption of the
amendment but before the date referred to in paragraph 4 of this Article may, in a declaration
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accompanying the instrument of ratification, specify that its ratification relates to the
Convention without the amendment concerned. In the case of a ratification with such a
declaration, the Convention shall come into force for the Member concerned 12 months after
the date on which the ratification was registered. Where an instrument of ratification is not
accompanied by such a declaration, or where the ratification is registered on or after the date
referred to in paragraph 4, the Convention shall come into force for the Member concerned
12 months after the date on which the ratification was registered and, upon its entry into force
in accordance with paragraph 7, the amendment shall be binding on the Member concerned
unless the amendment provides otherwise.

Paragraph 7

Subject to paragraph 9 of this Article, for Members referred to in paragraph 3 of this
Article, the Convention as amended shall come into force 12 months after the date of
acceptance referred to in paragraph 4 of this Article or 12 months after the date on which their
ratifications of the Convention have been registered, whichever date is the later.

Article XV
Paragraph 2

An amendment to the Code may be proposed to the Director-General by the government
of any Member of the Organization or by the group of Shipowner representatives or the group
of Seafarer representatives who have been appointed to the Committee referred to in
Article XI1I. An amendment proposed by a government must have been proposed or be
supported by at least five governments that have ratified the Convention or by the group of
Shipowner or Seafarer representatives referred to in this paragraph.

Paragraph 7

An amendment approved by the General Conference shall be deemed to have been
accepted unless, by the end of the prescribed period, formal expressions of disagreement have
been received by the Director-General from more than 40 per cent of the Members which have
ratified the Convention and which represent not less than 40 per cent of the gross tonnage of
the ships of the Members which have ratified the Convention.

244. The Employer Vice-Chairperson said his group was satisfied with the outcome of the
Working Party discussions. The Committee now had a consensus, which was extremely
important for one of the four core Conventions relating to the maritime industry inasmuch
as all thefigures cited in the text had been endorsed by all the maritime countries attending
the Conference.

245. The Worker Vice-Chairperson said his group was pleased to support the new text which
had aready obtained the full endorsement of the Steering Committee.

246. The Government member of China, speaking on behalf of the Government group, said that
the proposed text had the unanimous support of the Government group and congratul ated
the members of the Working Party for their excellent work.

247. The proposed text was adopted without amendment.

248. Articles VIII, X1V and XV were adopted as amended.

Article XVI

249. Article XV was adopted without amendment.
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Explanatory note to the Regulations and
Code of the maritime labour Convention

250. The explanatory note to the Regulations and Code of the maritime labour Convention was
adopted without amendment.

Title 1. Minimum requirements for
seafarers to work on a ship

Regulation 1.1 — Minimum age
251. Regulation 1.1 was adopted without amendment.
252. Standard A1.1 was adopted without amendment.

253. The Government member of Norway introduced amendment D.73, which was sponsored
by the Government members of Norway and Sweden and sought to insert the following
text in Guideline B1.1: “When regulating working and living conditions, Members should
give special attention to the needs of young persons under the age of 18, in particular with
regard to their inexperience as seafarers’. The amendment sought to improve the
instrument by paying more explicit attention to the needs of young seafarers.

254. The Employer and the Worker Vice-Chairpersons supported the proposed amendment.
255. The Government member of Greece proposed a subamendment to delete the words “, in
particular with regard to their inexperience as seafarers’. He indicated that young age and

inexperience were not necessarily synonymous.

256. The Government member of Norway accepted the subamendment, which was supported
by the members of Denmark, Germany, Malaysia, Pakistan, Singapore and Switzerland.

257. The Employer Vice-Chairperson said that, in his view, young persons, both above and
below the age of 18, tended to be inexperienced. However, he would accept the majority
view and support the subamendment.

258. The Worker Vice-Chairperson indicated that his group could also accept the
subamendment.

259. Amendment D.73 was adopted as subamended.

260. Guideline B1.1 was adopted as amended.

Regulation 1.2
261. Paragraphs 1 and 2 of Regulation 1.2 were adopted without amendment.

262. The Committee adopted two amendments (D.83, sponsored by the Employer members,
and D.90, sponsored by the Government members of Austria, Belgium, Bulgaria, Cyprus,
Denmark, Estonia, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain,
Sweden and the United Kingdom) which sought to delete paragraph 3.
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263.
264.
265.
266.

267.

268.
2609.
270.

271.

272.

273.

274.

275.

276.

271.

278.

Regulation 1.2 was adopted as amended.
The Government members of Canada and the United States withdrew amendment D.70.
Standard A1.2, paragraphs 1, 2, 3, 4, 5, 6 and 7 were adopted without amendment.

The Government member of Chile, speaking also on behalf of the Government member of
the Bolivarian Republic of Venezuela, introduced amendment D.97 which sought to delete
paragraph 8. Paragraph 8 was not necessary because paragraph 9 covered important
aspects of medical certificates. In addition, the expression “recent date” was not clear and
could be interpreted in many ways.

The Employer Vice-Chairperson did not support the amendment. He recalled the PTMC
discussions on this point and considered that paragraphs 8 and 9 addressed two different
situations.

The Worker Vice-Chairperson opposed the amendment.
The Government member of Malaysia supported the amendment.

The Government members of Egypt, Namibia and Pakistan did not support the
amendment.

The Government member of Chile expressed willingness to withdraw the amendment, but
sought to render the expression “recent date€” more precise by adding a specific reference
to 30 days.

The Government member of Argentina supported this proposal. Medical certificates had a
validity of two years, and therefore the term “recent” was vague.

The Government member of Chile withdrew his amendment, but stressed the need to
specify 30 days as the valid time frame for “recent date”.

Standard A1.2, paragraphs 8 and 9, were adopted without amendment.

The Government member of the United Kingdom introduced amendment D.91, submitted
by the Government members of Austria, Belgium, Bulgaria, Cyprus, Denmark, Estonia,
Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain,
Sweden and United Kingdom, which sought to add, after paragraph 9, the following new
paragraph: “The medical certificates for seafarers working on vessels ordinarily engaged in
international trade must as a minimum be provided in English.” The aim was to ensure that
maritime certificates and medical declarations for seafarers on ships engaged in
international trade were globally comprehensible, while at the same time providing
flexibility for shipsthat did not engage in international trade.

The Employer Vice-Chairperson supported the amendment.

The Worker Vice-Chairperson requested clarification as to who would bear the financial
burden for the translation of medical certificates.

The Government member of the United Kingdom stated that the proposed Convention was
silent on the issue of cost.
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279.

280.

281.

282.

283.

284.

285.

286.

2817.

288.

289.

290.

The Worker Vice-Chairperson proposed a subamendment to add the phrase “, at no cost to
the seafarer”.

The Government member of the United Kingdom did not accept the subamendment. The
issue of cost had not been addressed in other provisions on medical certificates and there
was no reason to begin to address it at this point. Furthermore, the forms for medica
certificates were pre-printed and so additional costs were not likely to be incurred.

The Government member of Congo supported the position of the Government member of
the United Kingdom.

The Government member of Norway also opposed the subamendment. In practical terms, a
seafarer who sought employment on a ship engaged in international trade would probably
not be employable if he did not have a certificate in English. A shipowner would not wish
to employ a seafarer whose medical certificate could not be verified by the port State
control of various countries. Therefore the amendment did not create new obligations for
seafarers, but rather made clear the existing situation.

The Government member of France did not believe that the proposed provision would
cause problems. While not opposed to the subamendment, he suggested that placing it
elsawhere in the text might be more appropriate.

The Worker Vice-Chairperson withdrew the subamendment and expressed support for the
amendment. He noted however, that seafarers should not be expected to bear any new
costsin thisregard.

The Government member of Namibia noted that even if pre-printed forms existed for the
medical certificate, situations would certainly arise where the certificate would be issued
by a private doctor in that doctor’s own language, thus necessitating that the seafarer seek
trandlation.

The Government member of Cyprus stated that medical certificates should only be printed
in formats approved by the administration. These would include an English version. One
could not expect officials in foreign ports to verify certificates in languages they did not
understand.

The Government members of Pakistan and the Bolivarian Republic of Venezuela agreed.
The medical certificate should certainly be provided in English, the standard language of
the maritime world.

The Government member of Namibia had no objection to the amendment. He requested
clarification, however, since the amendment seemed to suggest that there might be a need
for two medica certificates: one for all seafarers and another for seafarers working on
vessels engaged in international trade.

The Government member of the United Kingdom stated that, in practice, most
administrations would probably choose to use one bilingual form. The amendment Ieft this
decision to national administrations.

The representative of the Secretary-General drew attention to the ILO/IMO/WHO
Guidelines for Conducting Pre-sea and Periodic Medica Fitness Examinations. Although
these guidelines needed to be updated, they provided a sample medical certificate form in
English, French and Spanish. Perhaps a form of this type, using check-boxes, could be the
type of form used. The Office could make the sample form available online if it would be
of use.
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291.

292.

The Committee adopted the amendment.

Standard A 1.2 was adopted as amended.

293. GuidelinesB1.2 and B1.2.1 were adopted without amendment.

Regulation 1.3 — Training and qualifications

294. Paragraph 1 of Regulation 1.3 was adopted without amendment.

295.

296.

297.

298.

299.

300.

301

302.

The Employer Vice-Chairperson introduced amendment D.87 to replace the words
“successfully completed training” by the words “received appropriate training or
instruction” in paragraph 2, in order to harmonize the language with that of the
STCW Convention and the ISM Code. The purpose was to avoid requiring a seafarer to
undergo two different training courses: one for the STCW Convention and one for this
Convention.

The Worker Vice-Chairperson opposed the amendment. Note 17, paragraph 4, of
Report 1(1A) stated that:

The current provision reflects the advice of the IMO on the appropriate wording to
ensure that it is consistent with the STCW. However, in its comments (Part 1, Genera
discussion, paragraph 12), the IMO has noted that, unlike the proposed Convention, the
STCW does not allow for substantial equivalence, a matter which may be important from the
perspective of the ILO oversight process.

The text of the proposed Convention was therefore consistent with the STCW Convention
and the ISM Code and the amendment was unnecessary. Also, there was an important
difference between receiving training and successfully completing training.

The Government member of Greece agreed with the Workers group. Paragraph 3 of
Regulation 1.3 referred back to paragraphs 1 and 2, and clearly stipulated that training and
certification in accordance with IMO instruments would meet the requirements of those

paragraphs.

The Government member of South Africa opposed the amendment. National legislation in
his country required the successful completion of accredited training. Successful
completion of training was of vital importance.

The Government member of the Bolivarian Republic of Venezuela opposed the
amendment. Only when training had been successfully completed could the competency of
seafarers to perform certain tasks be ensured.

The Government member of Denmark associated her delegation with the views expressed
by the Government member of Greece. She noted also that a State party to the
STCW Convention could not use substantial equivalence to opt for courses of a lesser
standard than that required by the STCW Convention.

The Government member of the Republic of Korea noted that substantial equivalence was
only applicable to part A of the Code. As this provision was a regulation, substantial
equivalence did not apply. This might help alay some concerns.

The Government member of Liberia supported the amendment. Since seafarers could be
trained through STCW familiarization training however, perhaps the amendment could be
modified to read “ ... successful completion of training or familiarization”.
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303.

304.
305.
306.

307.
308.
3009.
310.

311.

The Government member of Singapore considered paragraph 2 to be a subset of
paragraph 3. Personal safety was covered in the STCW Convention. Perhaps it might be
appropriate to revise paragraph 2 to say “training for on-board service”.

The Employer Vice-Chairperson withdrew the amendment.
Paragraph 2 was adopted without amendment.

The Government member of the United Kingdom introduced amendment D.92, submitted
by the Government members of Austria, Belgium, Bulgaria, Cyprus, Denmark, Estonia,
Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain,
Sweden and United Kingdom, to insert the word “mandatory” before the word
“instruments’ in paragraph 3. Given the large number of instruments that the IMO
adopted, not al of which were mandatory, it would be advisable for that word to be
inserted, especialy given that this provision was a regulation.

The Employer and Worker Vice-Chairpersons supported the amendment.
The amendment was adopted.
Paragraph 3 was adopted as amended.

The representative of the Secretary-General drew the Committee’s attention to Note 17,
paragraph 5, in Report 1(1A). This commentary dealt with Regulation 1.3, paragraph 3, and
the legal status of the Certification of Able Seamen Convention, 1946 (No. 74), which was
one of the Conventions listed in Article X as being revised by the proposed Convention.
Paragraph 5 read:

Paragraph 3 paves the way for the transfer to the IMO by providing that training and
certification in accordance with the instruments adopted by the IMO shall be considered as
meeting the generally worded requirements of the Regulation. In the comments just referred
to, the IMO has indicated that, at its 80th Session (May 2005), the Maritime Safety Committee
(MSC) approved the establishment by the Standards of Training and Watchkeeping (STW)
Sub-Committee of an intersessional correspondence group under the coordination of the
United Kingdom to facilitate the development of standards of competence of ratings. The
STW Sub-Committee also proposed that the ILO should consider the legal status of those
countries that have ratified the Certification of Able Seamen Convention, 1946 (No. 74).
Accordingly, if the IMO provisions are not sufficiently advanced at the time of the adoption of
the present Convention, it might be prudent to add an appropriate transitional provision to this
Regulation to take account of Members which have ratified Convention No. 74. Otherwise,
the consolidated Convention would, by providing for the ipso facto denunciation of the
revised Conventions (Note 10, paragraph 4), have the effect of diminishing existing protection
during the interval preceding the adoption of appropriate arrangements under IMO
instruments. Accordingly, the following paragraph 4 might be considered for inclusion at the
end of the Regulation:

4. Any Member which, at the time of its ratification of this Convention, was
bound by the Certification of Able Seamen Convention, 1946 (No. 74), shall continue to
carry out the obligations under that Convention unless and until its subject matter is
covered by instruments adopted by the International Maritime Organization or until five
years have elapsed since the entry into force of this Convention in accordance with
paragraph 3 of Article VIII, whichever date isthe earlier.

Normally, this issue would have been dealt with by an amendment, but no amendment had
been submitted on this matter. Nonethel ess, the Office thought the issue required attention.
For this reason, the speaker enquired whether the Committee would abject to the inclusion
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312.

313.
314.

315.

316.

317.

318.
319.

of the suggested text as a new paragraph 4 of Regulation 1.3. This did not create any
additional obligations but would serve to take care of these transitional arrangements.

The Employer Vice-Chairperson supported the inclusion of the new paragraph. It was
essential, as it had legal implications for those member States bound by Convention
No. 74, who should continue to be bound by it until the IMO instruments werein place.

The Worker Vice-Chairperson concurred.

The Government member of Namibia sought clarification as to whether member States
that ratified the proposed Convention would aso be bound by Convention No. 74.

The representative of the Secretary-General said that the proposed paragraph referred only
to Convention No. 74. Until the issues in that Convention were covered by instruments
adopted by the IMO, or until five years had elapsed since the entry into force of the
proposed Convention, whichever date was the earlier, Members that had ratified
Convention No. 74 would continue to be bound by its obligations.

The Government members of Denmark, Ghana, Turkey and United States supported the
proposal.

The Government member of Ireland reminded the Committee that the able seafarer
document had been highly valued by seafarers. That should be borne in mind in any
ILO/IMO dealings on thisissue.

The Committee adopted the new paragraph to follow paragraph 3.

Regulation 1.3 was adopted as amended.

Regulation 1.4 — Recruitment and placement

320.
321

322.

Paragraphs 1, 2 and 3 of Regulation 1.4 were adopted without amendment.

The Employer Vice-Chairperson introduced amendment D.84, which sought to insert, after
paragraph 3, the following new paragraph: “The provisions under this Regulation shall
apply only to persons whose duties primarily relate to the safe operation and navigation of
the ship.” Given the enormous number of placement agencies that dealt essentialy with
specia categories of seafarers, such as entertainers, the need to verify that these agencies
conformed to the requirements set out in the Code would place an impossible burden on
Governments and, indirectly, shipowners. Such regulation should be restricted therefore to
those agencies dedling primarily with seafarers that did not fall into these specia
categories.

The Worker Vice-Chairperson drew the Committee's attention to the stated purpose of
Regulation 1.4, which was “to ensure that seafarers have access to an efficient and well-
regulated seafarer recruitment and placement system”. The issues dealt with in this
regulation were of major concern to seafarers. While passenger ships certainly employed
seafarers who provided service to passengers, defining who among them also had duties
related to the safe operation and navigation of the ship was virtually impossible. The
amendment sought to limit the scope of application of the regulation of private recruitment
and placement agencies. That was incompatible with the Recruitment and Placement of
Seafarers Convention, 1996 (No. 179). The amendment would permit the continued
exploitation of seafarers who had to pay large sums of money to find a job and would
encourage the criminal activity of agencies that |ured people into paying for jobs that did
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323.

324.

325.

326.

327.

328.
329.
330.

not even exist. The amendment, if adopted, would exclude precisely those areas that most
needed to be regulated. The Office text aimed to help solve such problems.

The Government member of Germany said that the idea behind amendment D.84 was of
great importance to his Government, which had sponsored a similar amendment (D.71).
The Worker Vice-Chairperson was right to say that this amendment risked excluding many
seafarers from the protection of Regulation 1.4, and that was why amendment D.71
focused on the recruitment and placement companies themselves. The main issue of
concern was recruitment and placement companies whose main purpose might not be to
place seafarers but nonetheless had a small number of seafarers on their lists. Germany was
not a major supplier of seafarers and many of its private recruitment services might place
only 20 or 30 seafarers out of 5,000 placements. It would be impractical to impose the
provisions of Regulation 1.4 on those agencies. In addition, due to the wide definition of
seafarers, even private agencies that recruited seafarers whose duties did not relate
primarily to the operation of the ship would come under the obligations of Regulation 1.4.
In practice, this meant that Germany would have to apply Regulation 1.4 to amost al its
private recruitment and placement agencies. His delegation was anxious not to undermine
Regulation 1.4, but asit stood, it constituted a serious obstacle to ratification.

The Worker Vice-Chairperson observed that amendment D.71 raised somewhat different
issues from amendment D.84 and should therefore be discussed separately. Article 2,
paragraph 2, of the Private Employment Agencies Convention, 1997 (No. 181), expressy
excluded from its scope the recruitment and placement of seafarers. Thus, limiting the
regulation of such services in the manner suggested by amendment D.84 would leave
many seafarers unprotected. The introduction of the new seafarers identity document
meant that al workers on board a ship would need to have a seafarer’s ID that would give
evidence that they were seafarers. It was true that regulating private recruitment services
that placed personnel on board ships would be difficult, but that was no reason not to do
s0. The speaker emphasized that the adoption of the amendment would encourage the
exploitation of thousands of people.

The Government member of Indonesia did not support the amendment. The
STCW Convention listed seven categories of personnel on board ship, while the
amendment referred only to those responsible for the safe operation and navigation of the
ship. Seafarers such as cooks, whose primary functions were not related to the safe
operation and navigation of the ship, would be excluded from the provisions of
Regulation 1.4.

The Government member of Norway agreed that categories such as catering, hotel and
service staff should be covered by the Convention and appreciated the concern expressed
by the Worker Vice-Chairperson regarding the amendment. It was more important that
those seafarers be covered by the Convention, than it was to modify the Convention to
cover the very particular cases of special types of workers, such as entertainers. He urged
the socia partners to recognize that not all seafarers needed to be covered in exactly the
same way.

The Government members of Denmark, Namibia, Singapore and South Africa opposed the
amendment.

The Employer Vice-Chairperson withdrew the amendment.
Regulation 1.4 was adopted without amendment.

Standard A1.4, paragraph 1, was adopted without amendment.
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The Government member of Norway introduced amendment D.76, submitted by the
Government members of Norway, Philippines and Singapore, which sought to replace the
word “If” by the word “When” at the start of Standard A1.4, paragraph 2, and to delete the
final sentence of that paragraph. Since recruitment and placement agencies were the most
common means of finding employment for seafarers, the word “When” was more suitable
than “1f”. Asto the deletion of the last sentence, the language used in the current text was
derogatory. Its deletion would hurt no one.

The Employer Vice-Chairperson observed that the paragraph under discussion was taken
from the Recruitment and Placement of Seafarers Convention, 1996 (No.179) and
reflected the situation that had prevailed at the time. It was possible that circumstances had
changed somewhat since then and the text could be transferred to the Guidelines. In
addition, the speaker suggested replacing “1f” by “Where” instead of “When”.

The Worker Vice-Chairperson noted that the last sentence of paragraph 2 was taken almost
word for word from Convention No. 179, which had been adopted in 1996. Its purpose was
to avoid an excessive number of competing services that would result in a race to the
bottom as related to standards. The speaker could support the Employers proposal for
“Where”, but did not support the deletion of the last sentence of paragraph 2.

The Government member of Japan supported the views expressed by the Worker Vice-
Chairperson. Japan had no private recruitment services, but had free public recruitment and
placement services and attached great importance to the protection of seafarers. It was
important to distinguish between public and private recruitment agencies; the last sentence
of paragraph 2 of Standard A1.4 was compatible with paragraph 4, which was directed at
private agencies.

The Government member of Cyprus opposed the amendment and supported only replacing
“if” by “where”. There was nothing disparaging about the use of the word “proliferation”.
It was quite acceptable that States should, for example, require financial guarantees from
private agencies to ensure that seafarers actually received the wages that were due to them.

The Government members of Denmark and Panama opposed the amendment.

The Government members of Egypt and Pakistan supported the Employers proposal
regarding “Where” but opposed the deletion of the last sentence of paragraph 2.

The Government member of Norway introduced a subamendment to replace the word “1f”
by “Where” and withdrew the rest of the amendment.

The Committee adopted the amendment as subamended.

The Government member of Germany introduced amendment D.71, submitted by the
Government members of Australia and Germany, to insert the words “, whose main
purpose is to carry out seafarer recruitment and placement” after the words “operating in
itsterritory” in Standard A1.4, paragraph 2. The amendment addressed two concerns. First,
Standard Al.4, paragraph 2, should not be imposed on placement agencies whose main
purpose was not the recruitment of seafarers, but of workers for all industrial sectors.
Second, due to the wide definition of “seafarer”, if a recruitment and placement agency
placed a hairdresser or a dancer on board a ship, the agency would be required to comply
with Standard Al1.4. This was problematic. Flexibility was required. In response to
Workers concerns regarding a narrowing of the scope of coverage that would exclude
many seafarers, this amendment related to recruitment and placement agencies, not to
seafarers. His delegation was flexible on the wording but called for support as regarded the
purpose of the amendment.
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The Government member of Australia stated his delegation had concerns similar to those
expressed by the Government member of Germany. One of the Committee's objectives
had been to develop a Convention that would be widely ratifiable. It was not logical
therefore, to attempt to preserve the wording of the Recruitment and Placement of
Seafarers Convention, 1996 (No. 179), an instrument that had achieved few ratifications.
Some flexibility was necessary to allow governments to implement the Convention and to
assume regulatory responsibility in a sensible manner.

The Worker Vice-Chairperson did not support the amendment. Determining recruitment
and placement agencies “main purpose” was problematic. The speaker understood the
concerns of the Government member of Germany. The Workers' group was of the opinion,
however, that given the great difficulties in drawing the line as to whether an agency
should fall within or outside the scope of the amendment, the line should not be drawn at
al. Instead, all agencies that recruited and placed seafarers should be provided with
guidance on how to comply with the standard.

The Government member of Pakistan pointed out that the text itself referred to private
services that needed to be licensed by governments. The amendment was confusing. The
speaker preferred the Office text.

. The Government member of the Russian Federation opposed the amendment as it

narrowed down the number of agencies to be licensed and exempted agencies from the
scope of application of the proposed Convention.

The Government member of Greece noted the importance of this issue for the Australian
and German delegations and proposed establishing a small, informal working group to
attempt to find solution that would be suitable to all parties.

An informal working group was set up with the following members: the Government
members of Australia, Germany and the Netherlands;, Mr. A. Bowring (Employer, Hong
Kong, China), Ms. T. Hatch (Employer, Australia), Mr. M. Zier (Employer, Netherlands);
and Mr. D. Benze (Worker, Germany), Mr. P. Crumlin (Worker, Austraia),
Ms. K. Higginbottom (ITF).

The Worker Vice-Chairperson introduced amendment D.72 to add the following new
paragraph after Standard A1.4, paragraph 2:

Notwithstanding paragraph 2 of Standard Al.4, these provisions shall not apply to
recruitment and placement services operated through the collective bargaining process
between legally recognized maritime trade unions and shipowners located in the Member
whose flag a ship flies. To be exempt such a service must be operated in a manner to be
conducive to the achievement of the general object and purpose of the relevant provisions of
the Code.

This amendment was closely connected with the principles of freedom of association and
collective bargaining reaffirmed in Article I1l. The amendment sought to recognize the
Canadian and United States systems of “hiring halls’. These systems for the recruitment of
seafarers were maintained by collective bargaining and governed by national regulations.
Aggrieved seafarers had recourse to an open and transparent complaint procedure. Rules
applicable to hiring halls were familiar to all seafarers. Any infraction was actionable under
the law. The amendment therefore sought to recognize these systems.

The Employer Vice-Chairperson noted this amendment exempted a specific type of agency
from the application of the regulation and wondered why the same had not been possiblein
relation to other proposed amendments. Nonetheless, the Employers' group could support
the amendment if subamended to include the phrase “and must respect the free choice of
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seafarers to select a ship and free choice of shipownersto select seafarers’ at the end of the
last sentence.

The Government member of Namibia expressed reservations with regard to
subamendment. His understanding was that the subamendment intended to ensure the
freedom of an individual seafarer to sign with an individual shipowner. His delegation was
sengitive to the issue of “yellow unions’, however, and it appeared that the subamendment
undermined the collective bargaining process by reducing matters to the level of the
individual.

The Worker Vice-Chairperson opposed the subamendment. The Workers' group viewed it
as a hostile and ddiberately provocative attempt to undermine the intent of the
amendment.

The Government member of Canada supported the amendment. As part of its preparations
to implement the proposed Convention, his Government had examined issues related to
national recruitment and placement systems. Canada did not supply a large number of
seafarers to other countries, but a small number of organizations did provide placement
services in an attempt to alleviate seafarer shortages. Cooperation between shipowners and
seafarers trade unionsin providing this service was anormal practice in North America.

The Government member of the United States supported the amendment, stating that it
went to the heart of the United States maritime employment system that sought to
guarantee seafarers’ socia rights. The first amendment to the United States Constitution
guaranteed freedom of association. The maritime industry in the United States was largely
unionized and hiring halls were a product of collective bargaining. They were run by trade
unions and regulated by national legidation. Employers paid for the operation of the halls
and the complaints procedure was subject to the national Labour Relations Act. These
hiring halls had been in existence for decades and had proved to be effective and efficient.

The Government member of Argentina supported the amendment. In her country, there
were no private placement agencies for seafarers. Her country was a signatory to
Convention No. 9 and, in meeting its obligations to that Convention, had established a
placement centre through a collective agreement between workers and employers.
Regulations designed for private agencies could not easily be applied to services provided
by trade unions and shipowners, who, as unions and employers, had other responsibilities
in addition to placement.

The Government member of Australia supported the amendment of the Workers' group as
subamended by the Employers group, since it provided the flexibility for workers and
employers to work together without regulation by the Government.

The Government member of Singapore considered it fair to allow seafarers and shipowners
to work together. His delegation could therefore support the proposal if the Workers' and
Employers groups were able to agree on the Employers’ subamendment.

The Government member of the United Kingdom, speaking for the Austrian presidency of
the European Union on behalf of the Government members of the Committee Member
States of the European Union (Austria, Belgium, Cyprus, Denmark, Estonia, Finland,
France, Germany, Greece, Ireland, Italy, Latvia, Lithuania, Luxembourg, Madta,
Netherlands, Poland, Portugal, Slovenia, Spain, Sweden and United Kingdom),
sympathized with the situation of the United States and Canada. However, the instrument
before the Committee was an international one. It was therefore dangerous to create a
blanket exemption from the Standard and possibly even the Regulation. It was unclear why
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the North American systems could not comply with the regulatory principles found in
paragraph 4.

The Government member of the Russian Federation supported the views expressed by the
Government member of the United Kingdom.

The Government member of Malaysia stated that the exemption proposed by the
amendment would render paragraph 5 inoperable. Moreover, the exemption would prevent
the competent authority from providing complete statistics on al seafarers subject to its
national laws and regulations, as provided in Guideline B5.1.4, paragraph 10(d).

The Government member of Nigeria opposed the amendment. In Nigeria, recruitment and
placement was performed either directly by the shipowner or by manning agencies, and, in
both cases, the system was regulated by the Government. If adopted, this amendment
might create an obstacle to ratification for Nigeria.

The Worker Vice-Chairperson pointed out that Standard Al.4, paragraph 4(a), was only
applicable to private recruitment services. Hiring halls were neither private companies, nor
manning agencies. Hiring halls were governed by national labour law and were most akin
to public agencies, which were exempt from this provision. Hiring halls were however,
operated through the collective bargaining process guaranteed by Article Ill. The
amendment was limited to legally recognized trade unions and shipowners located in the
Member whose flag a ship flies. The relevant recruitment and placement services did not
supply seafarers to all flags of the world. This congtituted a major difference from private
agencies working for profit. The issue of opening a door to exemptions, raised by the
Government member of the United Kingdom, needed some thought, especially in the light
of “yellow unions’. However, the amendment only covered legally recognized maritime
trade unions. The speaker reminded the Committee that unless this issue were resolved, it
could lead to ratification difficulties for the two countries in question.

The representative of the Secretary-General suggested that this amendment should be the
subject of an informal working group, in view of the importance that the proponents
attached to it.

An informal working group was set up composed of the following members: the
Government members of Malaysia, Namibia, Netherlands and the United States;
Mr. J. Bebiano (Employer, Portugal), Mr. J. Cox (Employer, United States),
Mr. D. Deardey (Employer, United Kingdom); Mr. G. Lackey (Worker, United States),
Mr. P. McEwen (Worker, United Kingdom), Mr. J. Meredith (Worker, Canada).

The Committee later heard reports from the chairpersons of the informal working groups.

The Government member of Australia reported back to the Committee on the outcome of
the discussions of the informal working group which considered amendment D.71. These
discussions had been aimed at avoiding placing heavy administrative burdens on Members,
but also at avoiding loopholes that would be detrimental to workers. The working group
had presented to the Steering Committee, and the Steering Committee had accepted, a new
draft paragraph 2, contained in amendment COT/D.4(Add), which read:

Where aMember has private seafarer recruitment and placement services operating in its
territory whose primary purpose is the recruitment and placement of seafarers or which
recruits and places a significant number of seafarers, they shall be operated only in conformity
with a standardized system of licensing or certification or other form of regulation. This
system shall be established, modified or changed only after consultation with the shipowners
and seafarers organizations concerned. In the event of doubt as to whether this Convention
applies to a recruitment and placement service, the question shall be determined by the
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competent authority in each Member after consultation with the shipowners' and seafarers
organizations concerned. Undue proliferation of private seafarer recruitment and placement
services shall not be encouraged.

The working group had endeavoured to address the situation in certain countries where a
very small number of seafarers were recruited by agencies who generaly dealt with other
industry sectors. It sought to avoid placing an inappropriate regulatory burden on
administrations that might disincline them to ratify the Convention, yet it sought to prevent
the opening up of loopholes that could adversely affect seafarers in the wider world. The
working group had also identified the need for consultation between administrations and
the socia partnersin the event of doubt.

The Government member of Namibia, who chaired the informal working group which
considered amendment D.72, reported back to the Committee and presented a new
additional draft paragraph, contained in amendment COT/D.4(Add), to be inserted after

paragraph 2:

The provisions of paragraph 2 of this Standard shall also apply — to the extent that they
are determined by the competent authority, in consultation with the shipowners’ and seafarers
organizations concerned, to be appropriate — in the context of recruitment and placement
services operated by a seafarers organization in the territory of a Member for the supply of
seafarers who are national s of that Member to ships which fly its flag. The services covered by
this paragraph are those fulfilling the following conditions:

(& the recruitment and placement service is operated pursuant to a collective bargaining
agreement between that organization and a shipowner:

(b) both the seafarers’ organization and the shipowner are based in the territory of the
Member;

(c) the Member has national laws or regulations or a procedure to authorize or register the
collective bargaining agreement permitting the operation of the recruitment and
placement service; and

(d) therecruitment and placement service is operated in an orderly manner and measures are
in place to protect and promote seafarers employment rights comparable to those
provided in paragraph 4 of this Standard.

The speaker explained that the Steering Committee had accepted the proposal. The new
draft paragraph placed further emphasis on private and public employment services, and
added athird pillar to the recruitment and placement process through collective agreement.
Such agreements on placement were being implemented in several countries. Some
prominent features of the new text included the following: such employment and
placement services should be determined by the competent authority, in consultation with
seafarers and shipowners' organizations concerned; the service should be in the member
State of which the ship flew the flag; the seafarers to be placed should be nationals of the
flag State; the service should be operated pursuant to a collective agreement between
seafarers and shipowners organizations; both parties should be based in the Member’'s
territory; the Member should have national laws and regulations in place; and the service
should be operated in an orderly manner so as to protect and promote seafarers
employment.

The Employer and the Worker Vice-Chairpersons agreed with the proposas of both
informal working groups.

The Government member of China, speaking on behalf of the Government group, said that
there had been wide support in the Government group for the new texts.
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The Chairperson concluded that there was tripartite agreement for the adoption of revised
paragraph 2 and the insertion of new paragraph 3. Consequently, amendments D.71 and
D.72fell.

The Government member of the United Kingdom made a statement on behalf of the
Government members of the Committee Member States of the European Union. He
indicated that the Member States of the European Union had certain obligations, and the
new paragraph to be inserted after paragraph 2 was contrary to those obligations.
Conseguently, these countries could not apply this new provision, but in order to facilitate
the process of adoption of the Convention in a spirit of tripartite consensus decision-
making, they did not object the new paragraph.

Paragraphs 2 and 3 of Standard A1.4 were adopted as amended.

The Government member of the United Kingdom, speaking aso on behaf of the
Government members of Austria, Belgium, Bulgaria, Cyprus, Denmark, Estonia, Finland,
France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Lithuania, Luxembourg, Malta,
Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Sweden and Spain, introduced
amendment D.93, which sought to delete the words “ and advise the competent authority of
any unresolved complaint” in clause 4(c)(v) and amendment D.94, which sought to delete
clause 4(c)(vi). Emphasizing that the co-sponsors of these amendments in no way wished
to reduce the right of seafarersto lodge complaints, he pointed out that clauses (v) and (vi)
of Standard A1.4, paragraph 4(c), introduced some confusion as to where such complaints
were to be lodged. Title 5 of the Convention, and in particular Standard A5.1.5,
sufficiently addressed the issue of on board complaint procedures and ensured seafarers
right to address complaints to external authorities, where necessary.

The Employer Vice-Chairperson supported the amendments.

The Worker Vice-Chairperson felt that the requirement in clause (v) that recruitment
services should advise the competent authority of any unresolved complaint would
encourage placement services to address complaints received. Clause (vi), requiring all
complaints concerning working or living conditions on board ship to be brought to the
attention of the appropriate authority, was also useful, as the seafarers main point of
contact onshore was often their manning agent. These requirements did not place too much
of a burden on governments and indeed would assist in the monitoring process. The
Workers preferred the Office text.

The Government member of South Africaalso preferred the Office text.

The Government member of Argentina said that, if her country had private recruitment
services, it would be in favour of unresolved complaints being notified by the placement
agencies to the competent authority. She therefore opposed the amendments.

The Government member of Croatia supported the amendments.

The Government member of the United Kingdom remarked that there appeared to be a
clear majority in favour of the amendments.

The Worker Vice-Chairperson commented that seafarers might not always be inclined to
use the ship’s normal procedure or to go ashore to pursue their complaint, fearing that it
might reduce their chances of being re-employed at a later date. Reputable manning
agencies might be their only recourse. Unresolved complaints could sometimes concern
significant matters, and amendment D.93 left unresolved the question of what became of
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such complaints. His group might therefore envisage supporting amendment D.94 if
amendment D.93 were withdrawn.

The Government members of Algeria, Egypt and Pakistan preferred the Office text.

The Government members of the Bahamas, Nigeria and Singapore supported the proposal
of the Worker Vice-Chairperson to retain clause (v) and delete clause (vi).

The Government member of the United Kingdom, speaking only on behalf of his own
delegation, indicated that he could agree to the proposal made by the Worker Vice-
Chairperson and would be willing to withdraw D.93 on the basis that D.94 was accepted.
The Employer Vice-Chairperson accepted the compromise proposal.

The Government members of Germany, Malta, Pakistan and United Arab Emirates also
supported the new proposal.

The Chairperson considered amendment D.93 to be withdrawn and concluded that there
was tripartite consensus to adopt amendment D.94.

Amendment D.94 was adopted.
Standard A1.4, paragraph 4(c)(v), was adopted without amendment.
Standard A1.4, paragraph 4(c)(vi), was deleted.

Standard A1.4, paragraph 4(c)(vii) and paragraphs 5, 6, 7, 8 and 9 were adopted without
amendment.

Standard A 1.4 was adopted as amended.
Guidelines B1.4 and B1.4.1 were adopted without amendment.

Title 1 was adopted as amended.

Title 2. Conditions of employment

Regulation 2.1 — Seafarers’ employment agreements

393.
394.

395.

396.

Regulation 2.1 was adopted without amendment.
Standard A2.1, subparagraphs 1(a) and (b), were adopted without amendment.

The Government member of the Russian Federation, speaking also on behalf of the
Government members of Estonia and Latvia, submitted amendment D.81 to replace, in
subparagraph 1(c) before the word “copy”, the word “a’ by “an equally authentic”. While
the Office text merely required a copy, nationa legislation in his country required equally
authentic copies to be in the possession of the seafarer and the shipowner. The Office text
failed to make this clear. His delegation could accept different wording as long as it
ensured that both copies had equal force under the law.

The Employer Vice-Chairperson stated that his group had initially opposed the amendment
due to concerns with regard to the term “authentic’, which seemed to imply that
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notarization would be required. The problem could be overcome by wording such as
“original copy” that would ensure that both parties had copies bearing the signatures of
both parties.

The Worker Vice-Chairperson indicated that his group had also expressed concern about
the possible cost implications of the amendment. He was prepared, however, to accept the
wording proposed by the Employers’ group on the understanding that an original copy
meant that the shipowner and the seafarer each had a copy signed by both parties.

The Government member of the Bahamas drew attention to the problem of cruise ships
with several hundred crew members using articles of agreement saying that providing a
signed original of the articles for each crew member was impractical.

The Government member of Malaysia affirmed that in his country, articles of agreement
were used as seafarers: employment agreements. It would be problematic for each seafarer
to have asigned origina copy of the articles of agreement.

The Chairperson suggested that the expression “a signed origina of the seafarers
employment agreement” might be an acceptable alternative. He referred to Article I,
paragraph 1(g), which defined “seafarers employment agreement” to include both a
contract of employment and articles of agreement.

The Government member of the Russian Federation found this formulation more accurate
and supported it, as did the Government members of Algeria, Brazil, Cyprus, Denmark,
Ghana, Kenya, Mexico, Pakistan, Singapore and Sri Lanka.

The Government member of France summarized the discussion. The employment contract
was to be signed by both the shipowner and the seafarer. Each would receive a copy which
had the origina signatures of both parties. Two original copies were essential.

The representative of the Secretary-General drew the Committee's attention to the
Seamen’ s Articles of Agreement Convention, 1926 (No. 22), Article 3 of which read:

1. Articles of agreement shall be signed both by the shipowner or his representative and
by the seaman. Reasonable facilities to examine the articles of agreement before they are
signed shall be given to the seaman and also to his adviser.

2. The seaman shall sign the agreement under conditions which shall be prescribed by
national law in order to ensure adequate supervision by the competent public authority.

3. The foregoing provisions shall be deemed to have been fulfilled if the competent
authority certifies that the provisions of the agreement have been laid before it in writing and
have been confirmed both by the shipowner or his representative and by the seaman.

She noted that even though this instrument made no provision for a copy to be given to the
seafarer, it explicitly provided for individual signature. For the countries using articles of
agreement, she saw no issue with providing seafarers with signed original copies of the
documents they had signed.

The Worker Vice-Chairperson referred to Regulation 2.1, which required the terms and
conditions for employment of a seafarer to be set out or referred to in a clear written
legally enforceable agreement. It was also required that seafarers’ employment agreements
be agreed to by the seafarer under conditions which ensured that the seafarer had an
opportunity to review and seek advice on the terms and conditions in the agreement and
freely accepted them before signing. He recalled from discussions at previous meetings
that the primary concern had been to prevent problems with enforcement. To be legally
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enforceable both the shipowner and the seafarer needed an original copy of the
employment contract signed by both parties.

Amendment D.81 was adopted as subamended.

Subparagraph 1(c), was adopted as amended.

Subparagraphs 1(d) and (e) and paragraphs 2 and 3 were adopted without amendment.

The Government member of Malaysia, speaking also on behaf of the Government
members of China, Indonesia, Japan, Republic of Korea, Maaysia, Pakistan, Philippines,
Singapore and United Arab Emirates, introduced an amendment (D.79), which sought to
delete the word “family” after the words “the seafarer’s’ in subparagraph 4(a) since, in
some regions, family names did not exist. In the meantime, however, the sponsors had
agreed to subamend their proposal to replace the words “the seafarer’s family name and
other names” with the words “the seafarer’s full name”. This wording would be in line
with that used in the Seafarers’ Identity Documents Convention (Revised), 2003 (No. 185).

The Employer and the Worker Vice-Chairpersons accepted the amendment in its modified
wording.

Amendment D.79 was adopted as subamended.
Standard A2.1, subparagraph 4(a), was adopted as amended.

Subparagraphs 4(b), (c), (d), (&), (f), (g), (h), (i), (j) and (k) were adopted without
amendment.

Paragraph 4 was adopted as amended.

The Government members of Canada and the United States withdrew amendment D.69.
Paragraphs 5 and 6 were adopted without amendment.

Standard A2.1 was adopted as amended.

Guidelines B2.1 and B2.1.1 were adopted without amendment.

Regulation 2.2 — Wages

418.
419.
420.

421.

Regulation 2.2 and Standard A2.2 were adopted without amendment.
Guidelines B2.2 and B2.2.1 were adopted without amendment.
Guideline B2.2.2, paragraphs 1, 2 and 3, were adopted without amendment.

The Government member of Norway, speaking also on behalf of the Government member
of Germany, introduced amendment D.74, which sought to consolidate subparagraphs (c)
and (f) of paragraph 4 to read: “wages should be paid in lega tender and directly to
seafarers designated bank accounts unless they request otherwise;”. The purpose was to
consolidate two subparagraphs which dealt with the same subject and to reflect what had
now become normal practice in the shipping industry.
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The Employer Vice-Chairperson did not support the amendment. The Worker Vice-
Chairperson did not support the amendment.

The Government member of Norway withdrew amendment D.74.
Guideline B2.2.2, paragraphs 4 and 5, were adopted without amendment.

Guidelines B2.2.2, B2.2.3 and B2.2.4 were adopted without amendment.

Regulation 2.3 — Hours of work and hours of rest
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428.

429.

430.

431.

432.

433.

434.

435.
436.

. Regulation 2.3 was adopted without amendment.
The Employer Vice-Chairperson withdrew amendment D.85.
Standard A2.3, paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9 and 10 were adopted without amendment.

The Employer Vice-Chairperson introduced amendment D.88, which sought to insert
before the words “in English”, the words “, except for ships engaged only in domestic
voyages,” in paragraph 11. He recalled an earlier decision to include within the scope of
the Convention ships engaged in domestic trade. This had raised a small technical issue
that the amendment was intended to address. The table of shipboard working arrangements
mentioned in paragraph 10 did not need to be posted in English in the case of ships
engaged only in domestic voyages, but only in the working language or languages of the
ship concerned.

The Worker Vice-Chairperson opposed the amendment. Paragraph 11 was useful for those
seafarers who were not conversant with the working language or languages of the ship.
Even on domestic voyages, there were often a variety of nationalities of seafarersinvolved
and English would therefore be necessary, not only for the working schedule, but also for
such important information as safety and health instructions.

The Government member of Japan indicated that, with regard to domestic voyages,
English would not always be necessary. Loca languages should suffice. The same issue
had arisen in reation to collective bargaining agreements under Standard AZ2.1,
paragraph 2, where the same wording “except for ships engaged only in domestic voyages’
had been used. The circumstances differed somewhat, but the principle was the same. The
speaker therefore supported the amendment.

The Government member of Pakistan said that the wording “except for ships engaged only
in domestic voyages’ should be placed after the word “English”.

The Government members of Egypt and Sri Lanka, as well as the United Kingdom,
speaking on behalf of the Government members of the Committee Member States of the
European Union, did not support the amendment.

The Employer Vice-Chairperson withdrew amendment D.88.

Paragraphs 11, 12, 13 and 14 were adopted without amendment.

The Government member of Japan, speaking also on behaf of the Government members
of Indonesia, Republic of Korea, Malaysia, New Zealand, Pakistan, Philippines, Russian

Federation and Thailand, submitted amendment D.98, which sought to add, after
paragraph 14, the following new paragraph:
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437.

438.

439.

440.

National laws and regulations may, after consultation with shipowners and seafarers
concerned, stipulate that masters are covered by paragraphs 5, 6 and 8 of this Standard only
when engaged in regular watchkeeping.

and as a consequence to add the following new Guideline B2.3.2:

Guideline B2.3.2 — Masters

In applying paragraph 15 of Standard A2.3, the competent authority should pay
particular attention to fatigue, and should take into account the nature of masters’ duty, which
includes the overall safety and management responsibilities on board the ship.

The speaker explained that masters were the supreme commanders of their vessels and
bore heavy responsibility in all matters, including maintenance and discipline on board. It
was, therefore, inappropriate to regulate their hours of work even though Standard A2.3,
paragraphs 13 and 14, did provide for some degree of flexibility. Referring to the situation
in his country, he stated that the regulations governing masters’ watchkeeping were stricter
than the provisions of the STCW Convention limiting watchkeeping to eight hours,
especidly in view of the fatigue factor. He believed, therefore, that the Government of
Japan took masters’ fatigue more seriously than most other countries. Masters exercised a
multitude of functions being responsible, among other things, for port state control issues,
complaint procedures and scheduling the crew’s hours of service. Furthermore, in Japan
there were about 70 Laws del egating authority to ship masters, including policing. Masters
were expected to fulfil their duties at al times and therefore could not be subject to the
ordinary eight-hour per day schedule nor the maximum 14 hours of work per day. Masters
should be able to manage their working hours freely. This view represented the tripartite
consensus in Japan. If their hours of work were to be strictly regulated, two or three
masters might be required for each ship, which would prevent the normal operation of the
ship.

The Employer Vice-Chairperson recaled that the master of the ship bore ultimate
responsibility for the safety of the ship, the passengers, the cargo, the crew and the
conservation of the marine environment. Masters required flexibility in the arrangement of
their hours of work and rest. He accordingly supported the amendment.

The Worker Vice-Chairperson strongly opposed the amendment. One position which
required enhanced protection was that of the master who carried an extensive list of
responsibilities and was held accountable for practically everything that happened on
board. Most importantly, the master was responsible for the lives of al persons on board.
Excluding the master from the application of hours of work and rest regulations was
unacceptable. Referring to Annex 2, paragraph 2, of the IMO resolution A.890(21) of 1999
concerning principles of safe manning, he stressed that it was widely recognized that every
company had the responsibility to ensure that the master, officers and ratings did not work
more hours than was safe. He aso referred to the Seafarers’ Hours of Work and the
Manning of Ships Convention, 1996 (No. 180), Article 13, which required the shipowner
to ensure that the master was provided with the necessary resources for the purpose of
compliance with obligations under that Convention, including those relating to the
appropriate manning of the ship.

Turning to the issue of fatigue, the speaker quoted an excerpt from the June 2005 study by
the United Kingdom Marine Accident Investigation Branch (MAIB) which referred to a
worrying number of merchant shipsinvolved in collisions or near misses. While the details
of the accidents might vary, the fundamentals remained depressingly consistent: fatigued
crews, due to undermanning; falsified hours of work records; no dedicated lookout on the
bridge; and poor situational awareness, anticipation and judgment by officers of the watch.
These were classic symptoms of fatigue. In 2004, MAIB had conducted a safety study
covering 1,600 accidents over the last ten years, 66 of which were examined in detail. The
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results showed conclusively that poor manning levels and fatigue were major causa
factorsin collisions and groundings. The speaker would welcome the idea of having three
masters on a ship and could not see what might be objectionable with such an eventuality.
It was unacceptable for masters to be exempt from the hours of work and rest coverage of
the new Convention. Neither the Seafarers Hours of Work and the Manning of Ships
Convention, 1996 (No. 180) nor the European agreement on the organisation of working
time of seafarers (2002) provided for such an exemption. He believed that, in any event,
Regulation A2.3, paragraph 13, offered sufficient flexibility. Many governments took
safety seriously. He therefore sought the support of Government members to ensure that
the master, like al other seafarers, was covered by this Convention. This amendment
should be rejected.

441. The Government member of the United Arab Emirates noted that masters were entrusted
with great powers but also had huge responsibilities. In his opinion, paragraph 14 provided
sufficient proof that masters were a speciad category of seafarer. He proposed a
subamendment which would result in the following text: “National laws and regulations
may, after consultation with shipowners and seafarers concerned, stipulate that masters are
exempt from paragraphs 5, 6 and 8 of this Standard.”

442. The Government member of Panama supported the amendment, as it would enable ship
masters to establish their own schedule. Considering al of the responsibilities masters had,
this would give them the necessary flexibility to use common sense when discharging their
duties and managing fatigue levels.

443. The Government member of the United Kingdom expected that this new Convention
properly recognized the rights of seafarers, the most fundamental of which was the right to
life. Seafarers should not be placed at risk of losing their life while serving on board a ship.
The master was responsible for everyone on board, and also for adhering to international
maritime regulations. Both the IMO and the ILO recognized the importance of addressing
the issue of fatigue. Indeed it was the responsibility of all parties to ensure safe manning
levels at all times. Fatigue had been identified as the underlying cause of many maritime
accidents. The new Convention must not condone nor indeed permit ships to be operated
by seafarers who were not fit to perform their duties due to fatigue. There should be no
exceptions to minimum hours of rest, particularly for masters. Amendment D.98 was not
acceptable.

444. The Government member of Bulgaria aso opposed the amendment.

445. The Government member of Indonesia noted that hours of work and rest were covered in
Annex Il, paragraph 2 of IMO resolution A.890(21) concerning safe manning. The
resolution dealt with situations such as intensive cargo operations, preparation for
immediate sailing, and long pilotage or adverse weather conditions requiring the master to
be on the bridge for extended periods of time, etc. This resolution was not, however,
mandatory. Hours of work or rest were aso regulated by the STCW Convention,
Code A8/1, which would be in line with the SOLAS Convention. Since these Conventions
were mandatory, his delegation supported the amendment.

446. The Government member of the Republic of Korea stated that the flexibility in the
proposed Convention mentioned by the Worker Vice-Chairperson was insufficient.
Paragraph 8 only applied to unmanned engine room spaces. Paragraph 13 only applied in
cases where watchkeeping seafarers were granted more frequent or longer leave periods or
compensatory leave or where seafarers worked on board ships on short voyages.
Paragraph 14 alowed for exemptions only if necessary for the safety of the ship, persons
or cargo. However, there could be other emergency situations that would require the
master’ s attention, such as marine pollution, security matters, or the detention of the ship.
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448.

449.

450.

451.

452.

453.

Paragraph 14 did not cover these situations. By stipulating that paragraphs 5, 6 and 8
would apply only when the master was engaged in regular watchkeeping, the amendment
stayed in line with the STCW Convention. The proposed new Guideline B2.3.2 provided
that the competent authority should pay particular attention to fatigue. The speaker
suggested that the Guideline could be shifted to the mandatory part of the Code.

The Government member of Algeria approved the goal of the amendment because it
offered the master the necessary flexibility to determine his own hours of rest in
conformity with Standard A2.3, subparagraph 1(b).

The Government members of Egypt, Saudi Arabia and Sudan supported the amendment
which offered the necessary flexibility to allow masters to organize their own hours of rest
and work.

The Government member of the Russian Federation noted that the Convention prescribed
limits on hours of work or rest in any 24-hour or seven-day period. The 24-hour provision
would be difficult, if not impossible to comply with. The seven-day provision would
probably be possible to implement but required more flexibility. A more realistic approach
was essential.

The Government member of the Bahamas emphasized that he did not want to increase the
working hours of masters. Accidents could result from fatigue. Nonetheless, the master
could be blamed in court if he held rigidly to the rules and were resting undisturbed during
heavy traffic or were not on the bridge in fog. Masters must have the right to exercise
judgment. Otherwise, they would find themselves in the invidious position whereby
upholding one law, they ended up breaking another.

The Government member of Singapore did not support the amendment, although he agreed
with its intent of ensuring a master was able to control his time. During a meeting of the
Asia-Pacific group, the speaker had attempted to show other Government members that
paragraphs 8 and 14 of the present text alowed for flexibility, however, the proposed
Convention lacked a provision that explicitly stated that a master could control his own
hours of work and rest. His delegation wished, therefore, to suggest a new paragraph after
paragraph 14 with the following wording:

Nothing in this Standard shall prevent a master of a ship from deciding on his hours of
work and hours of rest taking into consideration hisher overall safety and management
responsibilities on board a ship. He should in no circumstances work longer than the hours
gtipulated in Standard A2.3, paragraph 5(a), in times where there were call-outs to work, and
may rest longer than the hours stipulated in Standard A2.3, paragraph 5(b), in times where
there were no call-outs to work.

The suggestion was to insert wording into the Convention ensuring that masters had rest, in
line with the Convention, while at the same time retaining flexibility to allow him or her to
accomplish all duties. The speaker also noted that were the matter to come to a vote, he
would abstain.

The Government member of Spain opposed the amendment and the wording proposed by
Singapore. The European social model held that workers had certain inalienable rights that
could not be renounced or negotiated away. Among these rights was the right to a
maximum number of daily hours of work and a minimum period of rest, which was closely
related to the right to health.

The Government member of South Africa, speaking also on behalf of the Government
member of Namibia, strongly opposed the amendment. He drew attention to the phrase
“only when engaged in regular watchkeeping”. A master should never be a regular
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watchkeeping officer. Those who applied absolute minimum manning levels should
examine their conscience.

454. The Government member of France firmly opposed any form of amendment to the Office
text, which was mature. The Code needed to be looked at in its entirety and to consider this
issue in relationship to Regulation 2.7 on manning hours. It was not necessary to introduce
additional flexibility to the instrument. Flexibility could be achieved by instituting
innovative practices. In France, for example, cross-channel vessels were now run with two
masters. Certain rules needed to be observed by al States, if they seriously sought to
implement the Convention.

455. The Government member of New Zealand agreed. Masters should not be on watch. Some
guite large ships were manned by a master with one mate, where the master was obliged to
keep watch.

456. The Government member of Denmark noted that the proposed exemption would concern
only non-watchkeeping officers. Watchkeeping officers were covered by the minimum
periods stipulated in the STCW Convention. As for non-watchkeeping officers, her
delegation was not in favour of total flexibility. The preferred solution was not an
exemption for masters, but rather a more precise stipulation as to the conditions that should
apply to masters. Such an approach would aso ensure harmonization of the use of
paragraphs 13 and 14, which allowed for flexibility. The periods of rest provided in the
STCW Convention would be a good starting point for a provision on hours of work and
rest of masters. She offered to come forward with a more formal proposal as a compromise
text, if there were support for such a solution.

457. The Government member of Kenya supported compliance with the STCW Convention.

458. The Government member of Norway associated his delegation with the views expressed
by the Government member of the United Kingdom. The amendment would result in
masters being overworked. Masters were not fully in control of their working time, since
they depended upon the shipowner, who determined manning levels. Minimum manning
meant more work for masters. Masters should not be obliged to argue with the shipowner
over manning levels based on the fact that rules for rest periods of masters were non-
existent.

459. The Government member of Cyprus, speaking as president of the Cyprus Master Mariners
Association, stated that the masters in that organization would welcome an international
regulation on hours of work and rest for masters. However, none would be willing to
strictly adhere to this regulation for two reasons. First, they could not envisage suspending
the operation of the vessel due to their inadequate hours of rest. Second, any such
suspension of operation would guarantee a loss of employment for the master. The
amendment would not change the situation in the real world. The speaker did not support
the amendment.

460. The Government member of Croatia opposed the amendment. The answer lay in minimum
safe manning, not in reducing masters hours of rest. Standard A2.3 provided a framework
with sufficient flexibility. It was unacceptable that masters should be excluded from its
provisions.

461. The Government member of Greece opposed the amendment not only for the reasons
expressed by previous speakers, but also on principle. At the outset of its deliberations, the
Committee had expressed the desire to leave mature text unchanged. This provision was
mature text.
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463.

464.

465.

466.

The Government members of Argentina, Austria, Belgium, Benin, Brazil, Canada, Congo,
Cuba, Ecuador, Estonia, Finland, Ghana, Guinea, Iceland, Ireland, Italy, Lithuania,
Luxembourg, Malta, Mexico, Netherlands, Oman, Poland, Portugal, Romania, Sri Lanka,
Sweden, Syrian Arab Republic, United Republic of Tanzania, United Arab Emirates and
Uruguay also opposed the amendment.

The Government member of Liberia expressed the hope that this issue would not cometo a
vote, as it was a highly divisive subject. If it were to come to a vote, his delegation would
support the amendment. He wondered however, if the sponsors of the amendment might
not accept the proposed text at this time and allow the issue be revisited during the Joint
Maritime Commission and other future deliberations.

The Government member of the United States stated that hours of work and rest was a
complex matter related to manning, trade patterns, type of ship, type of trade and the issues
of responsibilities. The United States had strict hours of work regulations and would
therefore, not be affected either way by this amendment. For this reason, her delegation
neither opposed nor supported the amendment. She urged the Committee not to resort to a
vote; it would be a pity if one side were to win at the expense of the other.

The Government member of Japan requested clarification from the Office on the flexibility
contained in paragraphs 13 and 14.

The representative of the Secretary-General responded to the request of the Government
member of Japan. Paragraph 13 provided that:

Nothing in paragraphs 5 and 6 of this Standard shall prevent a Member from having
national laws or regulations or a procedure for the competent authority to authorize or register
collective agreements permitting exceptions to the limits set out. Such exceptions shall, as far
as possible, follow the provisions of this Standard but may take account of more frequent or
longer leave periods or the granting of compensatory leave for watchkeeping seafarers or
seafarers working on board ships on short voyages.

This paragraph was almost identical in its wording to paragraph 6 of Article 5, of the
Seafarers Hours of Work and the Manning of Ships Convention, 1996 (No. 180). In the
first sentence of paragraph 13, it seemed important to note the reference to collective
agreements “permitting exceptions’ to the limits in paragraphs 5 and 6. Thus, the
competent authority might authorize exceptions to be permitted in certain circumstances.
The second sentence in paragraph 13 specified that these “exceptions shall, as far as
possible, follow the standards set out, but may take account of more frequent leave periods
etc....”. The second part of the sentence, with its use of the word “but”, indicated a
contrast with the previous statement. The speaker would understand it as implying that
exceptions should seek to follow the standards of the Convention “as far as possible”,
except where the variations to the limits were appropriately combined with other elements
in the agreement concerning more frequent or longer leave periods or compensatory leave
for specified groups of seafarers. Of course, any exception would need to avoid any risk of
fatigue. Compatibility between a collective agreement and paragraph 13 would depend
upon whether or not the collective agreement followed the limits set out in paragraphs 5
and 6 of the Convention “as far as possible’, and whether sufficient account had been
taken of the exceptional nature of reductions of those limits. Such reductions could be
regarded as permissible for specific categories of seafarers (including masters) and/or in
specific circumstances in which it could reasonably be considered not possible to follow
the normal standards.

Paragraph 14 stated that:
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468.

469.

470.

471.

Nothing in this Standard shall be deemed to impair the right of the master of a ship to
require a seafarer to perform any hours of work necessary for the immediate safety of the ship,
persons on board or cargo, or for the purpose of giving assistance to other ships or personsin
distress at sea. Accordingly the master may suspend the schedule of hours of work or hours of
rest and require a seafarer to perform any hours of work necessary until the normal situation
has been restored. ...

Although a master could not really deliver orders to him or herself, a reasonable reading
would require the same flexibility to apply, above al, to the master in the emergency
situation concerned.

The Government members of Indonesia, Japan and Malaysia withdrew the amendment, in
light of the clarification provided by the Office.

The Government member of the Republic of Korea supported the withdrawal of the
amendment, but asked whether paragraph 14 covered issues such as marine pollution,
security matters, the detention of the ship or other overriding operationa circumstances

In response, the representative of the Secretary-General stated that paragraph 14 could be
interpreted to cover those cases as highlighted by the Government member of the Republic
of Korea.

Standard A2.3 was adopted without amendment.

Guidelines B2.3 and B2.3.1 were adopted without amendment.

Regulation 2.4 — Entitlement to leave

472.

473.

474,

475.

476.

a77.

478.

Paragraph 1 of Regulation 2.4 was adopted without amendment.

The Government member of Norway introduced amendment D.75 submitted by the
Government members of Germany and Norway to replace the text of paragraph 2 by the
following: “ Seafarers shall be granted shore leave to ensure their health and well-being and
consistent with the operational requirements of their positions.” The amendment was
immediately subamended to replace the word “ensure” by “benefit”. The Office text could
conceivably be interpreted as meaning that seafarers were to be granted shore leave only if
such leave fulfilled two requirements: that it be consistent with their health and well-being,
and that it be consistent with the operational requirements of their positions. It was to
avoid that ambiguity that the sponsors had submitted their amendment.

The Employer Vice-Chairperson said that his group supported the amendment, but
suggested that the word “promote” would be preferable to “ benefit”.

The Worker Vice-Chairperson also supported the amendment, but preferred the word
“benefit”.

The Government members of Germany and Singapore supported the amendment and
expressed a preference for the word “ benefit”.

The amendment was adopted as subamended by the Government member of Norway. It
was referred to the Drafting Committee with a request to pay specia attention to the other
language versions.

Paragraph 2 was adopted as amended.
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480

. Regulation 2.4 was adopted as amended.

. Standard A2.4 and Guidelines B2.4, B2.4.1, B2.4.2, B2.4.3 and B2.4.4 were adopted
without amendment.

Regulation 2.5 — Repatriation

481

482.
483.
484.

485.

486.

487.

488.

4809.
490.

491.

. Regulation 2.5 was adopted without amendment.
Amendments D.80 and D.86 were withdrawn.
Paragraphs 1, 2, 3 and 4 of Standard A2.5 were adopted without amendment.

The Government member of Norway introduced amendment D.78 submitted by the
Government members of Norway and the United States to delete the words “and recover
the cost from the Member whose flag the ship flies” in subparagraph 5(a) of
Standard A2.5. He aso introduced a related amendment (D.77) submitted by the
Government members of Norway and the United States to replace the words “whose flag
the ship flies’ by “who has incurred them” in subparagraph 5(b) of the same Standard. The
amendment did not affect seafarers’ repatriation rights. Instead, it addressed the financing
of repatriation and, more particularly, the fact that the cost of repatriation incurred by a
port State was not directly recoverable from the shipowner. The change proposed in the
amendment could have afavourable impact on ratification.

The Employer Vice-Chairperson recalled that the agreement on the text of the Repatriation
of Seafarers Convention (Revised), 1987 (No. 166), from which the Office text was drawn,
had been achieved only after extensive discussion. It was certainly not right that the port
State should bear the cost of repatriation.

The Worker Vice-Chairperson opposed the amendment. The proposed Convention
provided a clear, step-by-step indication of each party’s responsibility in recovering the
cost of repatriation from the flag State and ensuring that no expense was incurred by the
seafarer. The Office text was mature text and there was no reason to change it.

The Government member of Malaysia observed that cases involving the recovery of costs
might end up in acourt of law, but no State could take another State to court.

The Government members of Norway and the United States withdrew both amendments.
Paragraph 5 was adopted without amendment.

The Government member of the United Kingdom introduced amendment D.95, which was
sponsored by the Government members of Austria, Belgium, Bulgaria, Cyprus, Denmark,
Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain,
Sweden and United Kingdom, and sought, in paragraph 6 of Standard A2.5, to replace the
words “Taking into account” by the words “ Subject to”. He believed that the term “subject
to” was more appropriate in respect of another international instrument.

The Employer Vice-Chairperson requested clarification as to whether the International
Convention on Arrest of Ships, 1999, had entered into force, or whether it would be more
appropriate to refer to another international instrument.
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493.

494,

495.
496.

497.
498.
499.
500.
501.
502.
503.

The Worker Vice-Chairperson commented that the term “ Taking into account” appeared to
be correct in the present context, as it would be necessary when complying with the
obligations under the present Convention to have regard to those established by other
international instruments. Moreover, the expression “subject to” might be interpreted as
meaning that the provisions of the present Convention could be inferior to those of the
International Convention on Arrest of Ships. He opposed the amendment and asked
Governments to reflect on the implications of the wording used.

The representative of the Secretary-General indicated that, according to the information
provided by the IMO representative to the Conference, the International Convention on
Arrest of Ships, 1999, had entered into force in 2005. In her view, the wording “taking into
account” did not create any obligations for countries which had not ratified the instrument
in question. She agreed with the Worker Vice-Chairperson regarding the interpretation of
the expression “subject to”.

The Government member of Norway further explained the purpose of the proposed
amendment, which was an issue that was basically of significance to governments. The
mechanisms of the International Convention on Arrest of Ships took precedence over the
procedure of detention in respect of the matters under consideration. This did not mean that
that Convention was a superior instrument, but smply that it was the detailed instrument
that regulated this issue. In practice, one of the main differences was that, in the event of
the detention of a ship, the vessel would have to stay in the port until the claim was
honoured. If the provisions of the International Convention on Arrest of Ships prevailed, a
guarantee could be put up, the ship would be rel eased and the case would go to court.

The Employer Vice-Chairperson preferred the Office text.

The Worker Vice-Chairperson did not agree that the issue was solely of concern to
governments. The principle needed to be reaffirmed that, where a government had paid for
the repatriation of a seafarer, it should be able to obtain reimbursement.

The Government member of Norway withdrew the amendment on behalf of the sponsors.
Paragraphs 6, 7, 8 and 9 were adopted without amendment on behalf of the sponsors.
Standard A2.5 was adopted without amendment.

Guideline B2.5 was adopted without amendment.

The Employer Vice-Chairperson withdrew amendment D.82.

Guideline B2.5.1 was adopted without amendment.

The Government member from the United Kingdom introduced amendment D.96, which
was sponsored by the Government members of Austria, Belgium, Bulgaria, Cyprus,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy,
Lithuania, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania,
Slovenia, Spain, Sweden and United Kingdom, and sought to insert, in paragraph 1 of
Guideline B2.5.2, after the words “flag State”, the words “and the seafarer’s State of
nationality”. He indicated that the proposal was entirely consistent with Standard A2.5,
paragraph 5, and added a reference to the nationality of the seafarer, as it would also be
prudent for the competent port authorities to contact the consular services of the seafarer’s
State of nationality.
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504. The Employer Vice-Chairperson supported the amendment and suggested that it be
referred to the Drafting Committee to align the reference to seafarers.

505. The Worker Vice-Chairperson welcomed the amendment.
506. The Government member of Cyprus raised the issue of a seafarer who might be residing in
a country other than that of his nationality, for example, where the seafarer had been
granted political asylum, and where it might not be prudent to involve the State of
nationality of the seafarer. He therefore proposed a subamendment to add the words “or
State of residence, as appropriate” after the words “and the seafarer’ s State of nationality”.
507. The Employer and Worker Vice-Chairpersons agreed to the subamendment.
508. The amendment was adopted as subamended, and referred to the Drafting Committee.
509. Paragraph 1 was adopted as amended.
510. Paragraphs 2 and 3 were adopted without amendment.
511. Guideline B2.5.2 was adopted as amended.
Regulation 2.6 — Seafarer compensation
for the ship’s loss or foundering
512. Regulation 2.6 was adopted without amendment.
513. Standard A2.6 was adopted without amendment.

514. Guidelines B2.6 and B2.6.1 were adopted without amendment.

Regulation 2.7 — Manning levels
515. Regulation 2.7 was adopted without amendment.
516. Standard A2.7 was adopted without amendment.
517. GuidelinesB2.7 and B2.7.1 were adopted without amendment.
Regulation 2.8 — Career and skill development
and employment opportunities for seafarers
518. Regulation 2.8 was adopted without amendment.
519. Standard A2.8 was adopted without amendment.
520. Guidelines B2.8 and B2.8.1 were adopted without amendment.
521. Paragraph 1 of Guideline B2.8.2 was adopted without amendment.
522. The Government member of Greece introduced amendment D.89, which was sponsored by

the Government members of Cyprus and Greece and sought to replace existing
paragraphs 2 and 3 of Guideline B2.8.2 by the following paragraph:
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524.

525.

526.

527.

528.

529.

530.
53L

Taking into account that in connection with the employment of seafarers, freedom of
choice of ship should be assured to seafarers and freedom of choice of crew should be assured
to shipowners, seafarers on such aregister or list should:

(@ have priority of engagement in seafaring;

(b) be required to be available for work in a manner to be determined by national law or
practice or by collective agreement.

The purpose of the amendment was to reorganize and merge paragraphs 2 and 3, without
leaving out any of the original wording, but adding certain wording from Article 6 of the
Placing of Seamen Convention, 1920 (No. 9). In so doing, the relevant text had been
downgraded from a Convention to a guideline because this was the only appropriate
location for it. The speaker emphasized that the registration of seafarers on such alist did
not mean that they would need to work on the first ship that was available to them, nor were
shipowners obliged to accept seafarers merely because they were available. He recalled the
appreciation expressed by the Workers group for countries which maintained public
recruitment and placement services for seafarers.

The Employer Vice-Chairperson did not support the amendment. The present text was the
product of along discussion in Committee 2 of the PTMC, during which the provisions of
the Continuity of Employment (Seafarers) Convention, 1976 (No. 145) had been taken into
account. However, following much discussion, an amost completely new text had been
prepared by the Drafting Committee. Agreement had been reached on a package that
should not be reopened.

The Worker Vice-Chairperson concurred that the Office text should be considered as a
mature text which formed part of an agreed package. The amendment was based on
Convention No. 9, which had been adopted in 1920 and had now been superseded by the
Recruitment and Placement of Seafarers Convention, 1996 (No. 179), which upheld the
principle of the freedom of choice of ship and crew. He therefore preferred the Office text.

The Government member of the United Kingdom, speaking on behalf of the Government
members of the Committee Member States of the European Union, as well as on behalf of
the Government members of Bulgaria, Iceland, Norway and Romania, offered full support
for the amendment, which gave expression to an up-to-date and valid principle.

The Government member of Nigeria opposed the amendment.

The Government member of Greece observed that Convention No. 9 was indeed an old
instrument, but certain countries had been complimented for maintaining public
recruitment services for seafarers and it should be realized that such services existed
because those countries had ratified Convention No. 9. Nevertheless, in view of the
opposition of the socid partners, he withdrew the amendment.

The Government member of Cyprus also agreed to withdraw the amendment. He stated
that the suggested amendment had aimed to provide more clarity in the text of the
Convention.

Paragraphs 2, 3, 4 and 5 were adopted without amendment.

Guideline B2.8.2 was adopted without amendment.

Title 2 was adopted as amended.
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Title 3. Accommodation, recreational
facilities, food and catering

General discussion
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536.

The Chairperson opened a general discussion on the issues raised by the amendments to
Title 3, in particular those amendments that dealt with the issue of living and/or working
conditions.

The Employer Vice-Chairperson noted that some ships sailed only during the day and
remained in harbour overnight, alowing the seafarers who worked on board to return
home in the evenings. No one slept on board and such ships did not have overnight
accommodation. As currently drafted, however, the text might require these types of
vessels to have cabins for overnight accommodation. Certainly sanitary facilities, lighting,
heating and other facilities of this nature were necessary on all ships. However, certain
types of ships did not require overnight accommodations.

The Worker Vice-Chairperson said that ventilation, heating and sanitary facilities should
be common to al seafarers, whether they were deeping on board or not. Seafarers who
worked for 12-hour shifts on ferries should be provided with decent living conditions. The
speaker briefly reviewed the amendments that had been submitted to Title 3 and expressed
the view that they could be dealt with expeditioudly.

With reference to the amendments relating to working and/or living conditions on board,
the Government member of Greece reminded the Committee that there was no need to
touch mature text. Rather, the Committee should deal with issues that might create
obstacles to ratification. The Title 3 provisions on accommodation were mature text that
should be left unchanged. The Committee should recall, however, that the provisions on
accommodation resulted from the consolidation of the Accommodation of Crews
Convention (Revised), 1949 (No. 92), and the Accommodation of Crews (Supplementary
Provisions) Convention, 1970 (No. 133). The drafters of these two Conventions had not
had in mind special categories of ships, such as high-speed craft. Standard A3.1,
paragraph 1, was a compromise for these categories of ships, where it was unclear if
Conventions Nos. 92 and 133 would apply. The Committee should therefore keep in mind
special categories of ships that did not exist when Conventions Nos. 92 and 133 were
developed.

The Government member of the Republic of Korea stated his country’s understanding that
Standard A3.1, paragraph 3, stipulated that the inspections required under Regulation 5.1.4
should be carried out when a ship was registered or re-registered, or when the seafarer
accommodation on a ship had been substantially atered. Paragraph 3 should not be
interpreted as requiring existing ships to comply with the requirements in the Code relating
to ship construction and equipment. Regulation 3.1, paragraph 2, clearly provided that the
requirements in the Code relating to ship construction and equipment applied only to ships
constructed on or after the coming into force of this Convention for the Member
concerned. If an existing ship were required to meet the new standards concerning ship
construction and equipment, there would be major financial implications. Such an
interpretation would congtitute an obstacle to widespread ratification of this Convention.
Standard A3.1, paragraph 3, should, therefore, be read to mean that: (1) inspection of
accommodation would be carried out in addition to the regular inspection required under
Regulation 5.1.4; and (2) inspections for existing ships would only be conducted in
accordance with applicable existing standards of Conventions Nos. 92 and 133 for
Members having ratified those Conventions, when an existing ship was registered or
re-registered, or the seafarer accommodation on a ship had been substantially altered.
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537. The Government member of the United Kingdom, as a co-sponsor of three amendments
relating to working and/or living conditions on board, wished to reassure the Committee
that the intent was to ensure that appropriate accommodation would be provided on ships,
but not to require unnecessary accommodation. Seafarers working, but not living, on board
should of course have sanitary facilities, heating, lighting and ventilation that complied
with standards. His delegation had submitted an amendment concerning existing ships
based on the Office commentary. The Government group, however, sought confirmation
from the Office as to whether the proposal referencing the Accommodation of Crews
Convention (Revised), 1949 (No. 92), and the Accommodation of Crews (Supplementary
Provisions) Convention, 1970 (No. 133) was necessary, in order for these Conventions to
remain effective for existing ships.

538. The representative of the Secretary-General responded that the comments of the
Government members of the Republic of Korea and the United Kingdom were linked.
Regulation 3.1, paragraph 2, provided that the requirements in the Code relating to ship
construction and equipment applied only to ships constructed on or after the coming into
force of this Convention for the Member concerned. The requirements included in
Standard A3.1, paragraph 3, would, therefore, not apply to existing ships. In Note 27 of the
Office Commentary (Report 1(1A)) on Regulation 3.1, the Office had made a suggestion
that was now the subject of an amendment submitted by the Government member of the
United Kingdom. Article 19, paragraph 8, of the ILO Constitution provided that the
adoption or ratification of a Convention would not affect existing, more favourable
conditions under other Conventions. The effect of Article X of the proposed Convention
would be the revision of many Conventions (including the Accommodation of Crews
Convention (Revised), 1949 (No. 92), and the Accommodation of Crews (Supplementary
Provisions) Convention, 1970 (No. 133) and, thus, their automatic denunciation in case of
ratification of the proposed Convention. The reason was that the new Convention would
provide comprehensive protection as favourable as the protection provided by the present
Conventions. However, the Committee would have to be sure that the new Convention
covered the same subject matter as the revised Conventions. This was not the case with
Regulation 3.1, paragraph 2. This provison excluded existing ships, which might be
covered by present ILO Conventions, from the detailed protection under the Code that
contained the substance of Conventions Nos. 92 and 133. It would not be safe to rely on
the argument that article 19, paragraph 8, of the ILO Constitution should be considered as
making Conventions Nos. 92 and 133 applicable to those countries. Not only would
arguments of this kind undermine legal certainty as to the new regime under the proposed
Convention, but the basic overall obligation in Regulation 3.1 would continue to apply to
exiging ships. Only the details in the Code would be excluded by Regulation 3.1,
paragraph 2. No less favourable treatment would, therefore, continue to be required under
the new Convention. It was the details of this requirement that would be missing in the
case of existing ships, which could result, in practice, in less protection. Those details were
contained in Conventions Nos. 92 and 133, and the purpose of the amendment was to make
clear that those details would still apply to existing ships to the extent that they were
already applicable to the Members concerned.

Regulation 3.1 — Accommodation and
recreational facilities

539. Amendment D.56, submitted by the Government members of the Netherlands and the
United Kingdom to delete the word “living” after the words “maintain decent” in
Regulation 3.1, paragraph 1, was formaly submitted to the Committee for its
consideration.

540. The Employer and Worker Vice-Chairpersons supported the amendment.
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The Committee adopted the amendment.

The Employer Vice-Chairperson introduced amendment D.42 to replace the words
“working or living on board, or both” by the words “working and living on board”, in
paragraph 1. The amendment sought to ensure that ships that did not sail at night were not
required to have sleeping accommodation.

Following informal consultation, it was agreed that the chapeau of Standard A3.1,
paragraph 9, should be amended to read: “Where deeping accommodation on board ships
isrequired, the following requirements for sleeping rooms shall apply.”

The Employer Vice-Chairperson stated that this amendment indicated that ships trading
only during the day would not be required to have slegping accommodation. Seafarers on
those vessels would have access, however, to all other types of accommodation.
Amendment D.42 was withdrawn.

The Committee adopted the amendment to the chapeau of Standard A3.1, paragraph 9.

The Government member of the Republic of Korea noted that Regulation 3.1, paragraph 1,
contained the words “working or living on board, or both”. “Working” covered a seafarer
who only worked on board; “living” covered a seafarer who lived and worked on board.
Therefore, the words “or both” were redundant. Also, the use of “or both” in this paragraph
might lead to a contradiction with an upcoming amendment. Perhaps the text could be sent
to the Drafting Committee.

The Chairperson stated that while the term “or both” was perhaps redundant, it did no
harm to the text. Since amendment D.42 had been withdrawn, it could not be subamended.

The Government member of Spain introduced amendment D.57, submitted by the
Government members of Argentina, Chile, Cuba, Ecuador, Mexico, Spain and the
Bolivarian Republic of Venezuela, to replace, in the French version, “travaillant et vivant a
bord” with the words “travaillant et/ou vivant a bord” and, in the Spanish version, insert
after the words “gente de mar”, the words “trabgja 0’ and after the words “vive abordo”
insert the words “, o ambas cosas’. The amendment sought to bring the French and
Spanish texts of paragraph 1 of Regulation 3.1 into line with the English text and to ensure
that the scope of application of the Convention was the same in al language versions.

The Committee adopted the amendment, with arequest that the Drafting Committee ensure
conformity among the three language versions.

Paragraph 1 was adopted as amended.

The Worker Vice-Chairperson introduced amendment D .48 to replace paragraph 2 with the
following new paragraph:

The requirements in the Code implementing this Regulation which relate to ship
congtruction and equipment apply only to ships constructed on or after the date when this
Convention comes into force for the Member concerned. For ships constructed before that
date, the requirements relating to ship construction and equipment that are set out in the
Accommodation of Crews Convention (Revised), 1949 (No. 92), and the Accommodation of
Crews (Supplementary Provisions) Convention, 1970 (No. 133) shall continue to apply to the
extent that they were applicable, prior to that date, under the law or practice of the Member
concerned. A ship shall be deemed to have been constructed on the date when its keel is laid
or whenitisat asimilar stage of construction.

7164

ILC94-PR7(Part 1)-2006-02-0376-1-En.doc



This amendment met the Convention's need for a grandfather clause, which had been
referred to earlier by the representative of the Secretary-General.

552. The Employer Vice-Chairperson supported this amendment.
553. The Government members of China and the United Kingdom supported the amendment.

554. The Government member of Greece asked if member States were still bound by ILO’s
Accommodation of Crews Convention (Revised), 1949 (No. 92), the Accommodation of
Crews (Supplementary Provisions) Convention, 1970 (No. 133), and the Merchant
Shipping (Minimum Standards) Convention, 1976 (No. 147) and its Protocol of 1996 to
the Merchant Shipping (Minimum Standards) Convention, 1976 (P147), if they had ratified
them and, in particular, the substantial equivalence provision. In addition, if this
amendment were adopted, were there any implications in relation to Article V,
paragraph 7, on no more favourable treatment for a State that had ratified Conventions
Nos. 92, 133 and 147 and the Protocol ?

555. The representative of the Secretary-General referred the Committee to Note 27,
paragraph 6, of Report 1(1A), which stated:

6. At the Intersessional Meeting, it was recognized that paragraph 1 would temporarily
reduce the protection already available under existing international labour standards. Many of
the ships concerned might already be covered by the detailed requirements in Conventions
Nos. 92 and 133, or by Convention No. 147 and the Protocol to that Convention, requiring a
“substantially equivalent” application of Conventions Nos. 92 and 133, where they have not
been ratified by the Member concerned. As a result of Article X (Note 10, paragraph 4), the
flag States of those ships will be deemed to have denounced all those Conventions and will no
longer be bound by the latter as soon as the new Convention comes into force for them. The
exclusion of al existing ships from the application of the Code provisions relating to ship
congtruction and equipment would thus result in a lessening of existing protection. This would
not be in line with the original intentions behind the Convention or with article 19,
paragraph 8, of the ILO Constitution. The Intersessional Meeting agreed with the thrust of an
amendment proposed in the PTMC to correct this lacuna. It was suggested that the amendment
concerned could be redrafted with the advice of the Office and reviewed at the Conference.
The following rewording of paragraph 2 is suggested (with the first sentence remaining the
same in substance as the relevant paragraph in the PTMC draft Convention):

2. The requirements in the Code implementing this Regulation which relate to ship
construction and equipment apply only to ships constructed on or after the date when this
Convention comes into force for the Member concerned. For ships constructed before
that date, the requirements relating to ship construction and equipment that are set out in
the Accommodation of Crews Convention (Revised), 1949 (No. 92), and the
Accommodation of Crews (Supplementary Provisions) Convention, 1970 (No. 133),
shall continue to apply to the extent that they were applicable, prior to that date, under
the law or practice of the Member concerned.

Therefore, a number of countries were bound by these existing instruments and ratifiers of
the Protocol were bound by the provision on substantial equivalence in this regard.
Regulation 3.1 would continue to apply to existing ships, but the details in the Standard
might differ. In addition, the no more favourable treatment clause in Article V, paragraph 7,

applied.
556. The Committee adopted the amendment.

557. The Government member of the United Kingdom, speaking also on behalf of the
Government member of the Netherlands, withdrew amendment D.53.

558. Paragraph 2 was adopted as amended.
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Paragraph 3 was adopted without amendment.

The Government members of Austraia, the Republic of Korea and Singapore withdrew
amendment D.46.

Regulation 3.1 was adopted as amended.

The Government member of the United Kingdom, speaking aso on behaf of the
Government member of the Netherlands, introduced amendment D.63 to replace, after the
words “meet minimum standards”’, the rest of the text of Standard A3.1, paragraph 1(a), by
the words: “to ensure that any accommodation for seafarers, working or living on board, or
both, is safe, decent and in accordance with the relevant provisions of this Standard; and”.
He drew the Committee’s attention to the word “any”. The amendment supported the
principle of not requiring the provision of unnecessary accommodation.

The Employer and Worker Vice-Chairpersons supported the amendment.

The Committee adopted the amendment and sent it to the Drafting Committee with the
request to ensure conformity among the three language versions, and to examine the use of
the phrase “or both” for any possible redundancy.

As a consequence of the adoption of amendment D.63, amendments D.49 and D.58 fdll.
Paragraph 1 was adopted as amended
Paragraphs 2 and 3 were adopted without amendment.

The Government member of the Bolivarian Republic of Venezuela withdrew
amendment D.59

Paragraphs 4 and 5 were adopted without amendment.

The Government member of the United Kingdom introduced amendment D.62, which was
sponsored by the Government members of the Netherlands and the United Kingdom, and
sought to replace the words “for living accommodation” by the words “for seafarers’ living
and working accommodation” in the chapeau of paragraph 6. It was intended to achieve
coherence in the text and to clarify that the requirements concerning accommodation
contained in the instrument only applied to ships on which accommodation was needed in
practice.

The Employer Vice-Chairperson proposed a subamendment to modify the chapeau of
paragraph 6 by deleting the word “living”, so that it would read: “With respect to general
requirements for accommodation:”.

The Government member of the United Kingdom accepted the subamendment.

The Worker Vice-Chairperson a so endorsed the subamendment.

Amendment D.62 was adopted as subamended.

The Government member of the United Kingdom introduced amendment D.68, which was
sponsored by the Government members of Austria, Belgium, Bulgaria, Cyprus, Denmark,
Estonia, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Lithuania, Luxembourg,

Malta, Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain, Sweden and
United Kingdom, and sought to add the words: “as defined in Regulation 2(e) and (f) of the
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SOLAS Convention adopted by the International Maritime Organization in 1974,” after the
words “passenger ships,” in paragraph 6(c). He recalled that, as the term “passenger ships’
was only used in Title 3 of the instrument, and was not therefore defined in Article 11, the
amendment was merely intended to provide a cross-reference to the definition of the term
“passenger ship” contained in the SOLAS Convention.

The Employer and Worker Vice-Chairpersons supported the amendment.
Amendment D.68 was adopted.

Paragraph 6 was adopted as amended.

Paragraphs 7 and 8 were adopted without amendment.

The Committee considered jointly amendments D.66 and D.65, which were both
sponsored by the Government members of China, Japan and the Republic of Korea
Amendment D.66 sought to add the phrase “where both men and women are on board a
ship” at the end of subparagraph 9(b). Amendment D.65 sought to add the same phrase at
the end of subparagraph 11(a).

The Government member of the Republic of Korea, introducing both amendments,
referred to paragraph 37 of Appendix A in Report 1(1A), which indicated that the phrase
“where necessary” had been deleted from the provision by the Drafting Committee on the
grounds that at the time of the construction of a ship, the gender of the seafarers working
on the ship would not be known. In his view, this assumption was only partialy true. In
many cases, shipowners knew who they would be employing on certain types of ships.
Moreover, a great majority of ships were manned only by male seafarers. The deletion of
the phrase would result in a situation in which al ships would have to have separate
deeping rooms and sanitary facilities for men and women, even if no women worked on
board, which would necessarily have financial implications. The reintroduction of the
words “where necessary” might be open to misinterpretation, however, so the amendments
proposed clearer wording.

The Employer Vice-Chairperson asked whether accommodation rooms intended for
women could be used by male seafarers when there were no women crew members.

The Government member of the Republic of Korea indicated that ships should have a
sufficient number of cabins, which would be allocated appropriately in cases where there
were women on board.

The Worker Vice-Chairperson criticized the assumption that crews were composed only of
male seafarers. There were many women seafarers and their numbers were growing.
Separate accommodation should be provided for men and women. The cabins should be
the same, but should be alocated separately. If it were helpful, amendment D.66 could
perhaps be subamended to add the words “where necessary”, so that paragraph 9(b) would
read: “separate deeping rooms shall be provided for men and women, where necessary”.
However, he opposed amendment D.65, since separate sanitary facilities should clearly be
provided for men and women. In conclusion, his preference was for the present text of the
proposed instrument.

The Government member of Malaysia strongly opposed the reintroduction of the words
“where necessary”. During the meeting of the Asia-Pacific group, he had highlighted the
fact that the issues involved were highly sensitive, since they related to culture and belief.
The speaker preferred the Office text.
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The Government member of Croatia also supported the original text of the proposed
Convention. Ships needed to be constructed in such away that facilities could be separated
whenever necessary. If this were not done, it would discourage employers from recruiting
women and would therefore further prejudice the employment of women seafarers.

The Government members of Ghana, Pakistan, South Africa and United Kingdom,
speaking on behalf of the Government members of the Committee Member States of the
European Union, preferred the Office text.

The Government members of China and Japan withdrew their support for
amendments D.66 and D.65.

The Government member of the Republic of Korea withdrew amendments D.66 and D.65.

The Government member of Japan introduced amendment D.51, which was sponsored by
the Government members of Japan, Republic of Korea, Russian Federation and Singapore,
and sought to add in subparagraph 9(1), after the words “8.5 square metres;” the following
new sentence: “however, in the case of such ships of less than 3,000 gross tonnage, the
competent authority may allow a reduced floor area;”. There was inconsistency between
the provisions relating to the floor area of sleeping rooms for officers. In subparagraph (1),
the floor area for officersin ships other than passenger ships and specia purpose ships had
three categories for different tonnages. However, in subparagraph (k), the floor area for
officers on passenger ships and special purpose ships was 8.5 square metres, regardless of
gross tonnage. For ships less than 3,000 gross tonnage, 8.5 square metres was larger than
for ships other than passenger ships and special purpose ships. As aresult, this requirement
led to an inconsistency with subparagraphs (f) and (g); therefore some flexibility was
needed in subparagraph (1).

The Employer Vice-Chairperson indicated that the whole chapter had been negotiated
during previous meetings and an agreement had been reached. He did not support the
amendment.

The Worker Vice-Chairperson reminded the Committee that in previous discussions, the
Workers group had sought the application of the same graded scale as appeared in
paragraph 9(k) to passenger ships, but their proposal had been rejected. The result was that
the current text of subparagraph 9(I) prescribed a floor area of 8.5 square metres for
officers slegping rooms on passenger ships and special purpose ships, irrespective of the
size of the ship.

The Government member of the Russian Federation indicated that he had co-sponsored the
amendment because the wording of subparagraph 9(I) neglected to take into account
situations in which passenger ships and special -purpose ships were of less than 3,000 gross
tonnage. He would therefore be able to support a proposa to apply the differentiations
contained in subparagraphs 9(k) and (i) to passenger ships of less than 3,000 gross
tonnage.

The Employer Vice-Chairperson recaled that, at the PTMC, there had been a common
view that a floor area of 7.5 square metres would be appropriate for junior officers and a
floor area of 8.5 square metres for senior officers. However, due to difficultiesin finding a
workable definition for “junior officer” and “senior officer”, no decision had been taken
and the present text of the proposed instrument did not reflect that discussion. He therefore
suggested a wording in accordance with the discussion at the PTMC, which might also
resolve the problem raised by the Government member of the Russian Federation. After
the words “per person” in subparagraph 9(1), the words “shall not be less than 8.5 square
metres” would be replaced by the words “shall for junior officers not be less than

7/68

ILC94-PR7(Part 1)-2006-02-0376-1-En.doc



595.
596.

597.

598.

599.

600.

601.
602.

603.

604.

605.

606.

607.

7.5 square metres and for senior officers not less than 8.5 square metres; junior officers are
understood to be at the operational level and senior officers at the management level”.

The Worker Vice-Chairperson concurred with the proposed subamendment.

The Government members of Japan and the Russian Federation accepted the proposed
wording.

The Government member of the United Kingdom, while agreeing to the proposed wording
in general, feared that the terms used for junior and senior officers would be very difficult
to interpret. The lack of clarity would give rise to administrative difficulties in relation to
the uniform application of the provision.

The Government member of Singapore said that the terms “operational level” and
“management level” were defined in the STCW Convention. He proposed that the Drafting
Committee could examine how the wording could be brought into line with the definitions
of the STCW Convention.

Amendment D.51, as subamended by the Employer Vice-Chairperson, was adopted and
referred to the Drafting Committee, with particular reference to the definition of junior and
senior officers.

Paragraph 9 was adopted as amended.
Paragraphs 10, 11, 12, 13, 14, 15, 16, 17, 18 and 19 were adopted without amendment.

The Employer Vice-Chairperson introduced amendment D.45, which was submitted by the
Employers group and sought to replace the figure “[200]” by “[500]” in paragraph 20. He
indicated that 500 gross tonnage had been the figure that had originally been proposed at
the PTMC and the Intersessiona Meeting for the exemptions specified in the paragraph,
and that a decision on the matter had been postponed pending the adoption of the new
Convention on fishing at the Conference in June 2005. However, since no Convention had
finally been adopted, he proposed that the original figure be reinstated in the text.

The Worker Vice-Chairperson indicated that his recollections differed quite markedly from
those of the Employer Vice-Chairperson. Referring to extracts of the report of the
Intersessional Mesting, he recaled that a small tripartite working group, in which the
Employers spokesperson had participated, had agreed on a compromise figure of 200,
which was the maximum that had been acceptable to the Workers' group, particularly
since the proposed draft of the Convention on fishing then available had set the figure of
100 gross tonnage. He therefore called on the Employers’ group to withdraw the proposed
amendment.

The Government member of the United States said that, although she would have preferred
the figure of 500 gross tonnage, she could confirm that the correspondence group which
had discussed the matter following the Intersessional Meeting had indeed agreed on the
figure of 200 gross tonnage.

The Government member of Norway also recalled that 200 gross tonnage had been agreed
upon at the Intersessional Meeting.

The Employer Vice-Chairperson indicated that he stood corrected and, on behalf of his
group, withdrew amendment D.45.

Paragraphs 20 and 21 were adopted without amendment.
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Standard A3.1 was adopted as amended.

Guideline B3.1 was adopted without amendment.

Paragraphs 1, 2, 3 and 4 of Guideline B3.1.1 were adopted without amendment

The Government member of China introduced amendment D.47, which was sponsored by
the Government members of Australia, China, Japan, Republic of Korea, Maaysia, New
Zedland, Pakistan, Philippines, Singapore and United Arab Emirates and sought, in
paragraph 5, to insert the word “non-dip” before the word “ surface”.

The Employer and Worker Vice-Chairpersons supported the proposed amendment.
Amendment D.47 was adopted.

Paragraph 5 was adopted as amended.

Paragraph 6 was adopted without amendment.

Guideline B3.1.1 was adopted as amended.

Guidelines B3.1.2, B3.1.3 and B3.1.4 were adopted without amendment.

Paragraphs 1, 2, 3 and 4 of Guideline B3.1.5 were adopted without amendment.

The Government member of the Republic of Korea introduced amendment D.54, which
was sponsored by the Government members of Australia, China, Indonesia, Japan,
Republic of Korea, Malaysia, New Zealand, Philippines, Saudi Arabia, Singapore and
United Arab Emirates, and sought, in paragraph 5 of Guideline B3.1.5, to replace the
words “first engineer” by the words “second engineer”. He indicated that the term “ second
engineer” was the widely accepted term and was clearly defined in subparagraph 1.9 of
Regulation 1/1 of the STCW Convention, as amended. The term “second engineer” meant
the engineer officer next in rank to the chief engineer officer and who would take over
responsibility for mechanical and electrical installations in the event of the incapacity of
the chief engineer officer.

The Employer and Worker Vice-Chairpersons supported the proposed amendment and
requested that the Drafting Committee ensure consistency among the three language
versions.

Amendment D.54 was adopted.

Paragraph 5 was adopted as amended.

Paragraphs 6, 7, 8, 9, 10, 11, 12, 13, 14 and 15 were adopted without amendment.
Guideline B3.1.5 was adopted as amended.

Paragraph 1 of Guideline B3.1.6 was adopted without amendment.

The Government member of the Bolivarian Republic of Venezuela withdrew
amendment D.60.

Paragraphs 2, 3, 4, 5, 6 and 7 were adopted without amendment.
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Guideline B3.1.6 was adopted without amendment.
Paragraph 1 of Guideline B3.1.7 was adopted without amendment.
The Employer Vice-Chairperson withdrew amendment D.44.

The Government member of the Republic of Korea introduced amendment D.64, which
was sponsored by the Government members of Australia, China, Indonesia, Japan,
Republic of Korea, Malaysia, New Zealand, Philippines, Saudi Arabia, Singapore and
United Arab Emirates and sought to replace, in Guideline B3.1.7, paragraph 2, the words
“with an ample flush of water” by the words “with an ample flush of water or air or with
some other suitable flushing means’. He indicated that the amendment was intended to
accommodate the latest developments in sanitary facilities, such as the use of air rather
than water for flushing.

The Employer and Worker Vice-Chairpersons supported the amendment and suggested it
be referred to the Drafting Committee.

Amendment D.64 was adopted.

Paragraph 2 was adopted as amended.

The Government member of Korea introduced amendment D.55, which was sponsored by
the Government members of Austraia, China, Indonesia, Japan, Republic of Korea,
Malaysia, New Zealand, Philippines, Saudi Arabia, Singapore and United Arab Emirates
and sought to delete the word “requirements’ in the chapeau of paragraph 3. It was purely
adrafting matter.

The Employer and Worker Vice-Chairpersons supported the amendment.

Amendment D.55 was adopted.

Paragraph 3 was adopted as amended.

Paragraph 4 was adopted without amendment.

Guideline B3.1.7 was adopted as amended.

Guidelines B3.1.8, B3.1.9 and B3.1.10 were adopted without amendment.

Paragraphs 1, 2, 3, 4, 5 and 6 of Guideline B3.1.11 were adopted without amendment.

The Government member of the Bolivarian Republic of Venezuela introduced
amendment D.61, which was sponsored by the Government members of Panama and the
Bolivarian Republic of Venezuela, and sought to bring the Spanish translation into line
with the English term “occasiona” in paragraph 7. The amendment was adopted and

referred to the Drafting Committee on the understanding that the English wording would
remain unchanged.

. Paragraph 7 was adopted as amended.

Guideline B3.1.11 was adopted as amended.

Guideline B3.1.12 was adopted without amendment.
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The Government member of Greece introduced amendment D.67, which was sponsored by
the Government members of Austria, Belgium, Bulgaria, Cyprus, Denmark, Estonia,
Finland, France, Germany, Greece, Iceland, Ireland, Italy, Lithuania, Luxembourg, Malta,
Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain, Sweden and United
Kingdom and sought, in paragraph 1, to replace the words “culturd, religious and
gastronomic” by the words “cultural and religious’. He asked how such a requirement
could be regulated in light of the many nationalities of seafarers on board and their various
gastronomic backgrounds. Such a requirement would create more problems than it solved.
Such a provision might be more acceptable if it werein the form of a guideline.

The Employer and Worker Vice-Chairpersons did not support the amendment.

The Government members of France, Germany and the United Kingdom indicated that
such arequirement would be impossible to enforce.

The Government member of Australia saw no reason for the amendment as, in his view,
the word “cultural” also covered “gastronomic”.

The Government members of Canada and Germany indicated that they could accept the
reference to gastronomic backgroundsin a guideline.

Following consultation with the Employer Vice-Chairperson, the Worker Vice-
Chairperson suggested a subamendment that read: “Each Member shall ensure that ships
that fly its flag carry on board and serve food and drinking water of appropriate quality,
nutritional value and quantity that adequately cover the requirements of the ship and take
into account the various cultural and religious backgrounds.”

The Government members of Denmark, Germany and Greece supported the
subamendment on the understanding that the phrase “adequately cover the requirements of
the vessel” referred to the needs of seafarers.

The Government member of Japan believed that there was a difference in meaning
between “have a supply” in the Office text and “carry on board” in the subamendment. In
Japan ships did not always carry supplies on coastal voyages as they very frequently put in
to ports and procured food ashore. It was therefore not necessary for them to carry
provisions on board.

The representative of the Secretary-General pointed out that the phrase “adequately covers
the requirements of the ship” meant that supplies only needed to be carried where they
were needed, which would take into account the concerns of the Government member of

Japan.
Amendment D.67 was adopted as subamended.
Paragraph 1 was adopted as amended.

The Worker Vice-Chairperson introduced amendment D.50, which was sponsored by the
Workers group and sought, in paragraph 2 of Regulation 3.2, to insert the words “working
or" after the word “seafarers’. He indicated that the purpose of the amendment was to
align the text with current practice, according to which those who worked on board for
several hours, but did not live on the ship, would be provided with food free of charge. He
cited several examples of seafarers, including engineers and pilots, who did not live on
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board, but might work long hours on a ship and who had to eat on board as there was no
aternative.

The Employer Vice-Chairperson opposed the amendment.

The Government members of Denmark, Netherlands and Norway believed that the
arrangements in question should be covered by collective agreements and that
governments should not be placed under arequirement to interfere in this process.

The representative of the Secretary-General drew attention to the terms of Article 1V,
paragraph 5, the second sentence of which provided that “ Unless specified otherwise in the
Convention, such implementation may be achieved through national laws or regulations,
through applicable collective bargaining agreements or through other measures or in
practice.” As the requirements of the Convention could be given effect, among other
methods, through collective agreements, she believed that this should address the concerns
expressed by the Government members of Denmark, Netherlands and Norway.

The Government member of Denmark explained that in her country the requirements of
international instruments had to be given effect through national laws since, even though
great emphasis was placed on collective bargaining, not all seafarers would be covered by
collective agreements. If the amendment were adopted, and the requirement had to be set
out in law, the Government would be responsible for its application and for any complaints
that were made. Moreover, al ships, regardiess of size, would be obliged to provide
facilities for the preparation of food, which would have significant cost implications.

The Government member of South Africa wondered whether a time frame might be
established by specifying a number of hours worked on board over which seafarers would
be entitled to receive free meals.

The Government member of Australia proposed a subamendment to delete the word
“living”. He recalled that the definition of seafarersin Article I, paragraph 1(f), namely
“seafarer means any person who is employed or engaged or works in any capacity on
board a ship to which this Convention applies’, already covered the terms “working or
living”, which were therefore redundant in the present provision.

The Worker Vice-Chairperson supported the subamendment proposed by the Government
member of Australia.

The Government members of China, Croatia, Cyprus, France, Ghana, Greece, Kenya,
Liberia, Mexico, Nigeria, Pakistan, Republic of Korea, Russian Federation, Singapore,
Switzerland, Turkey, United Arab Emirates and United States supported the
subamendment.

The Employer Vice-Chairperson also supported the subamendment.

Amendment D.50 was adopted as subamended.

Paragraph 2 was adopted as amended.

Paragraph 3 was adopted without amendment.

Regulation 3.2 was adopted as amended.

Standard A3.2, paragraphs 1, 2, 3 and 4 were adopted without amendment.
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The Government member of Japan, speaking also on behaf of the Government members
of Australia, China, Republic of Korea, Pakistan, Philippines and Singapore, introduced an
amendment (D.52) which sought after the words “less than ten” to insert the word “or” and
to delete the words “the size of the crew or” in paragraph 5. The wording, which was an
agreement between the Employers and the Workers groups at the PTMC, was confusing
and the amendment would make it linguistically correct. He believed that the reference to
the “size of the crew” was redundant, since it was practically the same with the expression
“manning of less than ten”. Leaving the text unclear would give rise to interpretation
problems and might compromise the ratification process.

The Worker Vice-Chairperson did not support the amendment. As it currently stood, the
Office text provided for a single criterion, that is, ships with less than ten crew members.
By introducing the word “or”, the proposed amendment would add a second criterion, that
is, the trading pattern, which would presumably permit a ship carrying 30 or more
seafarers, for example, not to have a qualified cook on board.

The Government member of the United Kingdom thought the expression “prescribed
manning” in the Office text meant the minimum crew complement required, athough
nothing prevented a shipowner from having more seafarers on board. He requested
clarification from the Workers' group as to whether ten was considered to be the maximum
number of persons working on board.

The Government member of Singapore supported the amendment and explained that if the
word “or” in between “size of the crew” and “the trading pattern” was replaced by the
word “and”, this would make the text less problematic.

The Government member of Norway supported the Office text. It was not for governments
to intervene in matters of seafarers welfare which should be settled between the social
partners.

The Employer Vice-Chairperson affirmed that the Office text was part of a deal reached at
the PTMC and therefore his group did not support the amendment.

The Government member of Japan withdrew the amendment.
Standard A3.2, paragraph 5, was adopted without amendment.

The Employer Vice-Chairperson introduced an amendment (D.43) which sought to insert
the following new paragraph after paragraph 5:

In circumstances of exceptional necessity, the competent authority may issue a
dispensation permitting a non-fully qualified cook to serve in a specified ship for a specified
limited period, until the next convenient port of call or for a period not exceeding one month,
provided that the person to whom the dispensation is issued is able to fill adequately the
vacant post in a competent manner, to the satisfaction of the competent authority.

The proposal permitted a special dispensation here limited to one month, similar to that
provided for officers under the STCW Convention, in the event that a certified cook fell ill
or suffered an injury. Experience had shown that it took some time to replace a person on
board, since the personnel department had to find a replacement and then prepare the travel
authorizations and address other administrative issues.

The Worker Vice-Chairperson did not support the amendment.

The Government member of Switzerland supported the amendment and referred to the
Certification of Ships Cooks Convention, 1946 (No. 69) which, in Article 3, paragraph 2,
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made provision for possible exemptions. He believed that the one-month period should be
extended.

The Government member of Pakistan concurred that the one-month period was too short
and suggested that the dispensation be extended to 90 days.

The Government members of Australia, Bahamas, Chile, China, Denmark, Egypt,
Germany and Indonesia supported the amendment.

The Government member of Benin pointed to a possible contradiction in the proposed
wording, since it could not be reasonably expected from a non-fully qualified cook to fill
the vacant post “in a competent manner”.

The Government member of Nigeria concurred with the view expressed by the
Government member of Benin and suggested that the Drafting Committee re-examine the
wording.

The Government member of the Russian Federation opposed the amendment, as the
Convention already provided for food and catering arrangements under exceptional
circumstances.

The Worker Vice-Chairperson agreed that the amendment concerned an exceptional, yet
real, stuation when no qualified person would be available on board. The minimum
requirements set out in Standard A3.2, paragraph 5, should also be applicable to a
replacement. He noted that the amendment would require notification of and dispensation
by the competent authority. The Workers' group would support the amendment if it were
subamended to read as follows:

In circumstances of exceptional necessity, the competent authority may issue a
dispensation permitting a non-fully qualified cook to serve in a specified ship for a specified
limited period, until the next convenient port of call or for a period not exceeding one month,

provided that the person to whom the dispensation is issued is trained or instructed in areas
including food and personal hygiene and handling and storage of food on board ship.

The Employer Vice-Chairperson accepted the subamendment.

The new paragraph to follow paragraph was adopted, as subamended.
Paragraphs 6 and 7 were adopted without amendment.

Standard A 3.2 was adopted as amended.

Guidelines B3.2, B3.2.1 and B3.2.2 were adopted without amendment.

Title 3 was adopted as amended.

Title 4. Health protection, medical care, welfare
and social security protection

Regulation 4.1 — Medical care on board ship and ashore

697.

Regulation 4.1 was adopted without amendment.
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Paragraphs 1, 2 and 3 of Standard A4.1 were adopted without amendment.

The Worker Vice-Chairperson introduced amendment D.100, which was sponsored by the
Worker members and sought to insert, at the end of subparagraph 4(a), the following
words: “in the absence of a national medical guide, the medical guide carried aboard ship
snal be the International Medical Guide for Ships, published by the World Heath
Organization;”. In this regard, he drew attention to Note 29, paragraph 4 of Report 1(1A),
in which it was indicated that the WHO had suggested the inclusion of the sentence
contained in the amendment.

The Employer Vice-Chairperson expressed support for the amendment.

The Government member of the United Kingdom, speaking on behalf of the Government
members of the Committee Member States of the European Union, as well as on behalf of
the Government members of Bulgaria, Iceland, Norway and Romania, did not support
amendment D.100 and expressed a preference for amendment D.112, submitted by the
Government members of Luxembourg, Netherlands and the United Kingdom, which
allowed national authorities greater flexibility with regard to the medical guides to be used.
In practice, many countries used nationa guides produced by other countries.

The Government members of Australia and the Bahamas agreed with the previous speaker
and indicated that their countries used the guide produced in the United Kingdom, which
they found easier to use than the WHO Guide.

The Government member of Malta added that where a ship was manned principally with
seafarers of a certain nationality, it might be more appropriate to that country’s medical
guide with which they were more familiar, rather than an international guide.

The Worker Vice-Chairperson withdrew the amendment.

The Employer Vice-Chairperson introduced amendment D.107, which was sponsored by
the Employers’ group, and sought to insert, after subparagraph 4(b), the following new

subparagraph:

non-passenger ships to which paragraph 4(b) applies may carry aregistered nurse instead of a
qualified medical doctor when engaged in operations entirely within the Exclusive Economic
Zone of a coastal State, provided that an arrangement is in place to enable, within a period of
24 hours, either the evacuation of a person on board to a hospital in that coastal State or the
transportation of a medical doctor from that coastal State to the ship;

The amendment was based on a proposal from operators which were not normally active in
the Employers’ group and was intended to address their specific concerns. The members of
the Employers’ group had posed many questions to ascertain the grounds for submitting the
amendment and had satisfied themselves that it was appropriate. Marine contractors serving
the oil and gas mining industry at sea operated a variety of vessels, including pipe-laying
vessels and crane vessels, many of which were self-navigating ships, to which the new
Convention would apply. The larger vessels carried over 100 persons, including both the
maritime crew and the specialist personnel required for the work in which the vessel was
engaged. Such persons were required to be medically examined and declared fit for duty
before they were allowed to board the vessels. This category of vessels operated entirely in
the Exclusive Economic Zone (EEZ) of a coasta State while engaged in their specialist
work. They normally remained at sea for a long period, sometimes for more than a year.
Personnel joined and left by crew boat or helicopter. Because the operational area of the
vessels was confined to the EEZ of a coastal State, the travelling time from shore to the
vessel and vice versa was limited, especialy in the case of helicopter transport, when it
would take a few hours a most. This meant that, in the case of sudden serious illness or
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injury, the patient could be evacuated to shore by helicopter, with the possibility of boat
transport as a fall-back option. Moreover, a qualified doctor could be brought to the vessdl if
needed. As ships carrying 100 or more persons were allowed to sail without a doctor on
voyages of a duration of less than four days, a maximum of 24 hours for the evacuation of a
person or to bring in a doctor was not only practicable, but aso reasonable.

706. The Worker Vice-Chairperson understood the intent of the proposed amendment, but
indicated that it gave rise to certain difficulties. The amendment introduced a completely
new and substantive subject area that had not been covered in previous discussions.
Moreover, he drew attention to the second part of subparagraph 4(b), which indicated that
“national laws and regulations shall also specify which other ships shall be required to
carry a medical doctor, taking into account, inter alia, such factors as the duration, nature
and conditions of the voyage”. Although acknowledging that subparagraph 4(b) had not
been drafted with a view to covering the types of vessels referred to by the Employers
group, their needs might already be covered by the subparagraph. He also emphasized that
those who manned the ships in question operated in a very hostile environment in which
there was a high risk of serious injury. In such cases, the possibility of evacuation within
24 hours by helicopter, provided that the weather conditions so permitted, was not
satisfactory. Moreover, the term EEZ gave rise to difficulties, as it was interpreted in
certain cases as extending out to 200 miles. A preferable term would be “territorial
waters’. The suggested period within which a person should be evacuated or a doctor
transported to the ship should be set at four hours instead of 24 hours. Although the
Workers group was not supportive of the amendment as currently worded, they were
prepared to discuss the issues raised involving this category of vessel with a view to
finding a solution, possibly in the context of a small working group, which should examine
whether another paragraph was in fact needed to cover the question and, if so, whether it
needed to be in such complex language. He concluded by noting that this was a substantive
amendment to a mature text.

707. The Government member of Congo supported the amendment and was willing to be part
of an informal working group. Based on the experience of his country as an oil-producing
nation, he indicated that the problems involved in such situations needed to be taken
serioudy. In particular, the management of safety and health issues was complex in this
type of operation.

708. The Government member of the United Kingdom, speaking on behalf of the Government
members of the Committee Member States of the European Union, as well as the
Government members of Bulgaria, Iceland, Norway and Romania, agreed with the
difficulties raised by the Worker Vice-Chairperson, notably, the hostile environment, the
possibility of severe weather conditions and the inter-relationship with subparagraph 4(b).
He also raised the issue of the terms drawn from UNCLOS and expressed concern at the
proposal to use the expression “territorial waters’. In addition, he wondered whether a
paramedic might not be more appropriate than a registered nurse. He offered the expertise
of his delegation to assist in the work of the informal working group.

709. The Government member of Brazil also raised concerns related to the coverage of such
situations by UNCLOS. Qil-producing operations of this type were dangerous and she
therefore questioned the wisdom of having a registered nurse present, rather than a
qualified doctor.

710. The Government members of Australia and the Bahamas pointed out that as the vessels
concerned by the amendment operated entirely within the EEZ of a coastal State, they were
not covered by the provisions of subparagraph 4(b), which only applied to ships ordinarily
engaged in international voyages. There was therefore no need for the amendment.
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The Government member of Norway suggested that the term “continental shelf” replace
“Exclusive Economic Zone".

The Government member of Greece indicated that if an informal working group were
established, amendment D.107 should be withdrawn and the terms of reference of the
working group should be to determine the appropriate wording of subparagraph 4(b) so as
to cover the issue that had been raised.

The Chairperson indicated that an informal working group would be established to
examine the matter. It should be made up of members with expertise on UNCLOS, the ail
and gas industry and the medical profession. It would not be under any constraints with
regard to the end product, but should examine whether the language in the amendment was
appropriate or whether subparagraph 4(b) covered the issue or could be adapted to do so.
The informal working group would be composed of members of the Employers and
Workers groups and the Government members of Australia, Brazil, Congo, Mexico,
Norway and United Kingdom.

The Government member of Australia, who chaired the informal working group on
amendment D.107, reported back to the Committee and proposed a new text (COT/D.5) to
be inserted as a new subparagraph after subparagraph (b):

For a non-passenger ship carrying 100 or more persons, the competent authority of the
Member with jurisdiction shall determine, in consultation with the shipowners and seafarers
organizations concerned, whether a qualified paramedic or registered nurse may be carried
instead of a medical doctor when the ship is engaged in operations entirely within waters
under the jurisdiction of the Member, provided that an arrangement is in place to enable,
within a period of 12 hours, either the evacuation of a person on board to a hospital in the
Member or the transportation of a medical doctor from the Member to the ship.

He explained that the issue was that certain niche offshore ships, like pipe-laying barges
and oil rigs, might be caught up by paragraph 4(b) of Standard A4.1. In this connection,
the informal working group addressed three main issues. did paragraph 4(b) capture these
vessels? Was it necessary to add a new paragraph? And, if so, how should it be expressed?
A mgjority of Governments thought that it was covered in existing standards, including by
SOLAS, and that trying to develop a solution in haste at this stage in the Conference might
cause more problems than it was worth. The Workers' group appreciated the Employers
group’ s concerns, but did not want to change the Office text.

The Employer Vice-Chairperson thanked those who had prepared a constructive text. He
intended, however, to withdraw amendment D.107, as he was informed that it did not
enjoy the support of the Government group.

The Worker Vice-Chairperson recognized the shipowners amendment aimed at a category
of ship not specifically covered in the draft Convention. Withdrawing the amendment
would be appropriate under the circumstances.

The Government member of Congo, opposing the amendment, underlined the fact that his
country was among those with intensive offshore activity. He aso observed the
tremendous difficulty of getting coastal States, like his, and flag States to cooperate, and
noted, with thanks, the IMO resolution of November 1999 that the STCW be amended
with regard to persons not covered by that Convention. He called on the ILO and the IMO
tojointly ascertain specific circumstances that might need to be addressed in future work.

The Government member of Norway considered the amendment as unnecessary.
Subparagraph (b) applied only to international voyages and the activity referred to in the
amendment was not seen by Norway as international voyages.
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720. The Government members of Liberia and the United Arab Emirates opposed the
amendment.

721. The Employer Vice-Chairperson thanked those who had been involved in seeking a
solution to the issue raised by his group and withdrew the amendment.

722. The Government member of Greece introduced amendment D.111, which was sponsored
by the Government members of Denmark, Greece and the United Kingdom and sought, in
subparagraph 4(d) of Standard A4.1, to replace the words “ between a ship and those ashore
giving the advice” by “from those ashore giving the advice to the ship”. The amendment
sought to address a concern which had been raised in previous meetings that because of the
way in which calls were charged over radio or satelite communication systems, the
medical service might end up being billed by certain shipowners for the cost of the
communication from the ship. Clearly, the speciaist medical advice provided was free of
charge and the institution providing the advice would not charge for its communications to
the ship. However, it should not have to pay for the origina communication from the ship.
In his opening statement the speaker had focused on the need to resolve issues which
would constitute obstacles to ratification of the proposed Convention. If the present
amendment were not adopted, an obstacle would remain in the instrument which might
prevent certain countries from ratifying it.

723. The Employer Vice-Chairperson recalled that the same issue had been discussed before the
adoption of the Hedth Protection and Medica Care (Seafarers) Convention, 1987
(No. 164), from which the relevant text in subparagraph 4(d) had been taken. At previous
meetings, it had been agreed that the wording of newer Conventions, that is those which
had been adopted within the past 20 years, should not be changed. His group preferred to
abide by that decision and therefore opposed the amendment.

724. The Worker Vice-Chairperson considered that the amendment would entail a change of
emphasis. Subparagraph 4(d) required the competent authority to ensure by a prearranged
system that medica advice by radio or satellite communication to ships at sea, including
specialist advice, was available 24 hours a day. On the high seas, mobile phones were of
no use, doctors were not present on board, hospital facilities were out of reach and radio or
satellite communication was the only opportunity to contact a speciaist. The system was
intended in particular for serious cases of illness and injury, in which permission would be
sought from the master to call ashore and get advice. It was vital to avoid a scenario in
which the master would have to be concerned with budgetary issues in such situations and
where the availability of medical advice might depend on a commercial decision. The
current Office text should therefore be retained for the reasons indicated by the Employer
Vice-Chairperson. He also expressed concerns about the issue of two-way radio
communications and the impact of Chapters 4 and 5 of the SOLAS Convention. Flag
States should not begrudge paying the cost of onward satellite transmission in situations
where an injured seafarer needed professional medical advice.

725. The Government member of the United Arab Emirates indicated that amendments D.111
and D.105 dealt with the same subparagraph and amost the same issue. In his view, the
adoption of amendment D.111 would have undesirable effects, as it might become
necessary to distinguish between serious emergency situations, in which calls for medical
advice should be free, and non-serious situations, in which calls could be charged. In this
respect, amendment D.105 offered a compromise solution, namely that the seafarer should
not be charged.

726. The Government member of Croatia enquired as to whether the term “competent
authority” in subparagraph 4(d) referred to the flag State or the coastal State.
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The Government member of Greece replied that the competent authority was not linked to
either the flag State or the coastal State. All ratifying Members would have to apply the
provision.

The Government member of Germany emphasized that the right of seafarers to medical
advice was not at issue. The question was whether the State which provided such advice
free of charge should risk subsequently being charged for the cost of the communication.
Clearly, such a cost should not be charged to the seafarer, but nor should it be charged to
the State that provided the advice. With regard to the previous agreement not to change the
wording of recent Conventions, the extremely rapid developments in the area of
telecommunications over the past 20 years needed to be taken into account. He therefore
supported amendment D.111.

The Government member of Cyprus referred to language problems involving foreign crew
members who, in an emergency, would prefer to consult doctors who spoke their own
language. This would involve consulting the medical systems of other countries. As the
adoption of amendment D.111 would entaill administrative burdens, he expressed a
preference for amendment D.105.

The Government member of the United Kingdom emphasized that there was no question
of reducing the service provided by the State to a ship seeking emergency medical advice,
which would be provided free of charge. Moreover, if the State were unable to provide the
medical advice immediately, it would call back at its own expense. The amendment was
intended to avoid situations in which the shipowner, after receiving the advice, sent the
State the bill for the call seeking such advice. This was unfair to the State that had
provided life-saving advice free of charge.

The Worker Vice-Chairperson noted that, according to the proposed Convention, medical
advice, including the transmission by radio or satellite communication between a ship and
those ashore giving the advice, should be available free of charge to al ships irrespective
of their flag. This meant that neither the seafarer nor the shipowner would have to bear the
relevant cost. If amendment D.105 were to be adopted, seafarers would till be provided
with advice free of cost, but the shipowner would have to pay for the communication from
the ship to the shore. The Workers group wished to avoid the situation in which a
commercia decison had to be made prior to making a call for medica advice for an
injured seafarer. There were many ships on which such financial considerations would
influence the decision asto whether to make the call or not.

The Employer Vice-Chairperson observed that emergency calls for medical advice were
free of charge in any case. Shipowners bore high costs in relation to medical care, such as
the provision of medica equipment, but did not object to fulfilling their responsibilitiesin
thisregard.

The Government member of Greece withdrew amendment D.111 but suggested that once
the Convention entered into force, it might be worthwhile to revisit the issue when more
data became available.

The Government member of Norway introduced amendment D.105, which was sponsored
by the Government members of the Republic of Korea and Norway and sought to replace,
in subparagraph 4(d) of Standard A4.1, the words “al ships irrespective of the flag that
they fly” by “seafarers on board”. The text in the proposed Convention had been drawn
from the Headth Protection and Medical Care (Seafarers) Convention, 1987 (No. 164),
which had been ratified by only 14 countries, including his own country. Under the new
Convention, every ratifying Member would be required to ensure that such a system was
available. The services involved could be provided directly by the government, or
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shipowners could subscribe to private medical services if the flag State did not provide the
relevant services directly. The amendment alowed the responsibility to be transferred to
shipowners. This could remove a potential obstacle to ratification.

The Government member of the United Arab Emirates supported the amendment.

The Government member of Denmark opposed the amendment, since medical advice
should be free of charge for al ships.

The Government member of the Republic of Korea pointed out that the Office text had
been drafted before the adoption of the GMDSS system in the framework of SOLAS. Until
then most telecommunication systems had been public systems. However, the private
sector now operated telecommunications systems. Governments would find themselves in
the position of allocating public resources to cover the costs of radio or satellite
communications provided by private companies, without having the means to control those
costs.

The Government member of Cyprus raised the question of whether the provision of such
services was only the responsibility of the flag State, or whether the country of residence
of the seafarer should also be involved, particularly in view of the language problems
which could arise among crews of mixed nationalities, especially in emergency situations.

The Worker Vice-Chairperson preferred the Office text.
The Employer Vice-Chairperson also preferred the Office text.

The Government members of the Republic of Korea and Norway withdrew the
amendment.

Paragraph 4 was adopted without amendment.
Standard A4.1 was adopted without amendment.

Guideline B4.1 and paragraphs 1, 2 and 3 of Guideline B4.1.1 were adopted without
amendment.

The Government member of the Netherlands introduced amendment D.112, which was
sponsored by the Government members of Luxembourg, Netherlands and the United
Kingdom, and sought to replace, in paragraph 4 of Guideline B4.1.1, the rest of the
sentence after “medical guide used nationally” with: “and in determining the contents of
the medicine chest and medical equipment, the competent authority should take into
account international recommendations in this field, including the latest edition of the
International Medical Guide for Ships, published by the World Health Organization, and
other guides mentioned in paragraph 2 of this Guideline”. The purpose of the amendment
was to ensure that the latest edition of the International Medical Guide for Ships was used,
not only in adopting or reviewing the ship’s medical guide used nationally, as called for by
the present Office text, but aso for determining the contents of the medical chest and the
medical equipment carried on board.

The Employer and Worker Vice-Chairpersons agreed to the amendment.
Amendment D.112 was adopted.

Paragraph 4 was adopted as amended.
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Paragraphs 5 and 6 were adopted without amendment.

Guidelines B4.1.1, B4.1.2 and paragraphs 1 and 2 of Guideline B4.1.3 were adopted
without amendment.

Amendment D.114, which was sponsored by the Government members of Austria,
Belgium, Bulgaria, Cyprus, Denmark, Estonia, Finland, France, Germany, Greece,
Hungary, Iceland, Ireland, Italy, Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Romania, Slovenia, Spain, Sweden and United Kingdom, sought, in
paragraph 3 of Guideline B4.1.3, to replace the words “in ports” by the word “ashore”.

The amendment was adopted by consensus.
Paragraph 3 was adopted as amended.
Guideline B4.1.3 was adopted without amendment.

At the request of the Chairperson, a member of the secretariat explained that
amendment D.110, sponsored by the Government members of Argentina, Brazil, Chile,
Cuba, Mexico, Panama and the Bolivarian Republic of Venezuela, might have been
motivated by an erroneous trandation into French and Spanish in subparagraph 1(b) of
Guideline B4.1.4. The English text suggested that two actions could be taken: “making
optimum use of” all ships carrying a doctor and “stationing” ships at sea which could
provide hospital and rescue facilities. The trandation in the French and Spanish versions
had, however, assumed that “stationing” was not an action, but merely an adjective further
describing the ships at sea.

The Committee referred the issue to the Drafting Committee.
Guideline B4.1.4 was adopted without amendment.

Guideline B4.1.5 was adopted without amendment

Regulation 4.2 — Shipowners’ liability

759.
760.

761.

762.

Regulation 4.2 was adopted without amendment.
Paragraphs 1 and 2 of Standard A4.2 were adopted without amendment.

The Government member of Norway, speaking also on behalf of the Government member
of the Republic of Korea, introduced amendment D.104, which sought to replace the words
“are left behind in the territory of a State other than the Member” by the words “the
seafarers have benefited from the right to repatriation” in subparagraph 3(a) of
Standard A4.2. He explained that the amendment referred only to seafarers’ rights under
this Convention; in many cases national laws and collective bargaining agreements offered
additional benefits. The wording of the Office text seemed to be based on the assumption
that seafarers were residents of the flag State. The term “Member” did not relate to the
seafarers country of residence, but the flag State. Since this could be very unfair to
seafarers, his delegation proposed to amend the text so as to ensure that foreign seafarers
would retain their right to full wages until they had been repatriated.

The Employer Vice-Chairperson fully agreed with the rationale of the amendment, but
proposed a subamendment which he felt clarified the issue. The wording put forward in
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amendment D.104 would therefore be replaced by the words “until they have been
repatriated according to Standard A2.5, paragraph 2(c)”.

The Worker Vice-Chairperson preferred the origind amendment, since it was more
straightforward.

The Employer Vice-Chairperson withdrew the subamendment.
Amendment D.104 was adopted.

Standard A4.2, subparagraph 3(a), was adopted as amended.
Subparagraph 3(b) and paragraph 4 were adopted without amendment.
Subparagraph 5(a) was adopted without amendment.

The Worker members submitted amendment D.99, which sought to replace the words “act,
default or misbehaviour” by “misconduct” in subparagraph 5(b) of Standard A4.2. An
identical amendment (D.106) was submitted by the Government members of the Republic
of Korea and the United Arab Emirates.

The Government member of Japan requested the Office to clarify whether the term “willful
misconduct” would include serious negligence.

The representative of the Secretary-General explained that if the two amendments were
adopted, the provision would exclude liability only in the case of “willful misconduct”.
With regard to the question raised by the Government member of Japan as to whether
“willful misconduct” included cases of “serious negligence”, national laws used different
terminology, and the two terms could be given different meanings. The term “serious’ was
particularly variable, so it would be preferable to stick to the concept of “willful
misconduct” which contained two words “willful” and “misconduct”. The words “willful”
and “misconduct” both seemed clear, especialy bearing in mind that a narrow
interpretation had to be given to them as the rights of individual seafarers were involved.
The word “willful” implied an intention. It therefore meant more than simply being
negligent. “Misconduct” — simply defined — meant doing something which should not be
done. Taken together, the words “willful misconduct” aso implied at least the intentional
doing of something with the knowledge that serious injury or illness was a probable result
of the intentional act or “with a wanton and reckless disregard of its possible result” — to
use wording taken from a relevant court decision. Depending upon the national case law
and legal terminology being considered in a particular case, the term “ serious negligence”
might also be considered as containing these two elements, namely, intentionally doing
something which should not be done, with knowledge of the probable result or with a
wanton and reckless disregard of the possible result. It was quite clear that these elements
would not be present in a simple negligent act. If, however, the concept of “serious
negligence” under a national law or practice necessarily included both elements, it would
come within a reasonable definition of “willful misconduct”.

The Government member of Japan stated that, in view of the Office's explanation, his
delegation fully supported the amendment.

The Employer and the Worker Vice-Chairpersons also expressed their support.
The Government member of Cyprus, while endorsing the amendment, said that his country

had undertaken its own study in the context of the deliberations related to the European
Union Directive on accidental pollution and found that the term “ serious negligence” did
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not have international standing, while “willful misconduct” was a clearly defined legal
term. Similarly, the Government members of Ireland and Nigeria supported the
amendment.

Amendments D.99 and D.106 were adopted.

Standard A4.2, paragraph 5(b), was adopted as amended.

Subparagraph 5(c) and paragraphs 6 and 7 were adopted without amendment.

Standard A4.2 was adopted as amended.

The Employer Vice-Chairperson withdrew amendment D.108.

Guideline B4.2 was adopted without amendment.

Regulation 4.3 — Health and safety protection
and accident prevention

781.

782.

783.

784.
785.

786.

7817.

Regulation 4.3 was adopted without amendment.

Standard A4.3, paragraph 1, and subparagraphs 2(a), (b) and (c) were adopted without
amendment.

The Government member of the United Kingdom, speaking also on behaf of the
Government members of Austria, Belgium, Bulgaria, Cyprus, Denmark, Estonia, Finland,
France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Lithuania, Luxembourg, Malta,
Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Sweden and Spain, introduced
amendment D.113, which sought to insert at the end of subparagraph 2(d) the words
“, where such a committee is established”. He remarked that the current text of paragraph 2
was largely based on Article 7 of the Prevention of Accidents (Seafarers) Convention,
1970 (No. 134). There might not always be a need for a safety committee, especialy on
small ships with few seafarers, where perhaps just one person was responsible.

The Employer Vice-Chairperson supported the amendment.

The Worker Vice-Chairperson strongly opposed the amendment, as it would change the
purpose of the text, and might imply that larger ships would not need safety committees
either. He remarked that “substantial equivalence” could be used by some States or
shipowners to avoid having staff involved in the safety culture of the ship at al, even on
larger ships, if this revised wording were adopted. For small ships, it was clear that safety
representatives could be appointed rather than elected, but it was implicit in the standard
that there should be a committee, and that the crew’s involvement and commitment in
relation to the safety culture on board ship was essential. In the IMO and the ILO, all
parties were working hard to develop a safety culture, and in al this work the idea of
having safety committees was included throughout. The Office text was the result of a
small working group at the PTMC which had been approved without objections.

The Government member of Liberia supported the amendment.

The Government member of the United Kingdom asked whether it would be helpful to
amend the text, specifying a minimum number of crew members above which a safety
committee would be required. The Worker Vice-Chairperson suggested four crew
members.
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The Government member of Greece noted the object and purpose of the original provision,
Article 7 of the Prevention of Accidents (Seafarers) Convention, 1970 (No. 134), and
recalled that this was a consolidation exercise.

The Government member of Germany asked for clarification as to whether the Convention
laid down an obligation to establish a safety committee.

The representative of the Secretary-General answered that, as currently worded,
subparagraph (d) of Standard A4.3, paragraph 2, clearly implied an obligation to set up a
safety committee.

The Government member of Germany noted that if the Standard required that the ship
have a safety committee, then the amendment did not make sense.

The representative of the Secretary-General replied that the amendment would make sense
if it relaxed that obligation. The Committee's concerns could be addressed by adding a
provision which set parameters, for example by specifying the number of seafarers above
which a safety committee would be required.

The Government member of the Bahamas said that it was his understanding that under the
Prevention of Accidents (Seafarers) Convention, 1970 (No. 134), there was not an
obligation to establish a safety committee, and that the Office text therefore increased a
Member’s obligation. He supported the amendment.

The Government member of the United Kingdom suggested a subamendment to read:
“Such a committee shall be established on board a ship on which there are five or more
seafarers’.

The Government members of Austriaand Denmark supported the subamendment.
The Employer and the Worker Vice-Chairpersons also accepted the subamendment.
Amendment D.113 was adopted as subamended.

Standard A4.3, subparagraph 2(d) was adopted as amended.

Paragraphs 3, 4, 5, 6, 7 and 8 were adopted without amendment.

Standard A4.3 was adopted as amended.

Guideline B4.3 and paragraph 1 and subparagraphs 2(a), (b) and (c) of Guideline B4.3.1
were adopted without amendment.

The Government member of China, speaking also on behaf of the Government members
of Japan, Republic of Korea, Malaysia, Pakistan, Philippines, Singapore and United Arab
Emirates, introduced amendment D.109 which sought to insert between subparagraphs (c)
and (d) the following new subparagraph: "the effects of the extremely low or high
temperature of any surfaces with which seafarers may be in contact;”. He explained that
the intention was to include extreme temperatures among the risk factors listed in
paragraph 2. Surfaces of this nature existed, and the risk was rea when seafarers engaged
in repair or maintenance of equipment, such as for instance cargo heating and cooling
systems.

The Employer and the Worker Vice-Chairpersons supported the amendment.
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The Government member of Turkey also supported the amendment.
Amendment D.109 was adopted.

All remaining subparagraphs in paragraph 2, as well as paragraphs 3 and 4, were adopted
without amendment.

Guideline B4.3.1 was adopted as amended.

Guidelines B4.3.2, B4.3.3, B4.3.4, B4.3.5, B4.3.6, B4.3.7, B4.3.8, B4.3.9, B4.3.10 and
B4.3.11 were adopted without amendment.

Regulation 4.4 — Access to shore-based welfare
facilities

8009.
810.

811.

812.
813.

814.

815.

816.

817.

Regulation 4.4 was adopted without amendment.
Standard A4.4, paragraph 1, was adopted without amendment.

The Government member of Liberia, speaking also on behalf of the Government members
of the Bahamas, Canada and the United States, introduced amendment D.115 to insert in
paragraph 2 after the word “concerned” the words “and with welfare boards where they
exigt,”. He explained that this would achieve consistency with other provisions of the
Convention, in particular paragraph 3 of the same Standard and Guideline B4.4.3, which
provided for the promotion of the development of welfare facilities and the encouragement
of the establishment of welfare boards.

The Employer Vice-Chairperson supported the amendment.

The Worker Vice-Chairperson opposed the amendment, as the tripartite consultation
arrangements of the Convention were clear. Any encouragement of the establishment of
welfare boards should be channelled through existing tripartite structures which involved
governments, management and labour. In this connection, he drew attention to
Guideline B4.4.3, paragraph 2, which provided that welfare boards should include among
their members representatives of shipowners and seafarers organizations. His group
therefore preferred the Office text.

The Government members of Denmark, Greece, Namibia, Norway, Pakistan and
Saudi Arabia also opposed the amendment.

The Government member of the Bahamas supported the amendment. He agreed that
shipowners and seafarers organizations needed to be consulted. If, however, a greater
spectrum of organizations related to the provision of welfare existed, they should also be
involved.

The Government members of Canada and the United States concurred and expressed their
willingness to give a higher level of support to the numerous seafarers welfare
organizations established in their respective countries.

The Government members of the Libyan Arab Jamahiriya and the Russian Federation
supported the amendment and thought that no organizations should be excluded from
consultations.
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818. The Government member of the Republic of Korea said he could not understand the
opposition of the Workers' group, since Standard A4.4, paragraph 3, intended to encourage
the establishment of welfare boards and therefore consultations with welfare boards would
be to the benefit of all.

819. The Government member of Liberia was aso surprised by the reaction of the Workers
group. Many charitable organizations provided services for the benefit of seafarers; they
were, alongside the social partners, included in the welfare boards. Since they were
involved in providing welfare services, it was important to consult them in the context of
Standard A4.4, paragraph 2.

820. The Worker Vice-Chairperson replied that welfare boards could mean different things in
different countries. They differed in their congtitutional framework, objectives and
intentions. It was, therefore, important that consultations in the context of Standard A4.4,
paragraph 2, be tripartite. He recalled that in preparatory discussions his group had
originally asked governments to fund welfare facilities. Governments had, however,
opposed, since they did not want to have to collaborate with charitable organizations. In
practice, some governments contributed to welfare facilities, as did the International
Transport Workers Federation (ITF), which used its resources in accordance with its
convictions and provided considerable funds.

821. The Government member of Liberiawithdrew the amendment.
822. Standard A4.4, paragraphs 2 and 3, were adopted without amendment.
823. Standard A4.4 was adopted without amendment.

824. Guidelines B4.4, B4.4.1, B4.4.2, B4.4.3, B4.4.4, B4.4.5 and B4.4.6 were adopted without
amendment.

Regulation 4.5 — Social security
825. Regulation 4.5 was adopted without amendment.
826. Standard A4.5 was adopted without amendment.

827. Guideline B4.5 was adopted without amendment.

New Regulation 4.6

828. The Worker Vice-Chairperson wished to refer back to amendment D.3 previousy
submitted by his group, which sought to add in Article X square brackets around the words
“Seafarers Pensions Convention, 1946 (No. 71)". As previously explained, this was
because the new Convention did not address in any manner the issue of pensions of
seafarers nor did it revise the Seafarers Pensions Convention, 1946 (No. 71). The
Workers' group was prepared to withdraw amendments D.101, D.102 and D.103, which al
related to the question of seafarers entitlement to pension, on condition that a
subamendment to D.3 could be adopted whereby the Seafarers’ Pensions Convention, 1946
(No. 71) would be deleted from the list of revised Conventionsin Article X. The Seafarers
Pensions Convention, 1946 (No. 71), which had been ratified by 13 Members, should
continue to stand alone, be open to ratification and applicable to the Members bound by it.
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The representative of the Secretary-Genera clarified that the proposal of the Workers
group was to condition the withdrawal of amendments D.101, D.102 and D.103 on the
acceptance by the Committee of amendment D.3 as subamended. She recalled that the
Workers' group had initially introduced amendment D.3 to add square brackets around the
words “Seafarers Pensions Convention, 1946 (No. 71)". The proposed subamendment
would delete the reference to the Seafarers Pensions Convention, 1946 (No. 71)
altogether. Should the Committee accept amendment D.3 as subamended, then the
withdrawal of the three amendments would take effect.

The Employer Vice-Chairperson accepted the Workers proposal. The proposed maritime
labour Convention did not contain any provisions concerning pensions due to the
commitment not to reopen discussions on the compromise reached on Standard A4.5 and
the branches of social security protection to be provided by Members at the time of
ratification. Accordingly, the Seafarers Pensions Convention, 1946 (No. 71) should stay
intact for the Members that had ratified it or would choose to ratify it in the future. His
group supported amendment D.3 as subamended.

The Government members of Algeria, Australia, Brazil, Croatia, Denmark, Estonia,
Ghana, Greece, Pakistan and Turkey also approved amendment D.3 as subamended.

The Chairperson concluded that amendment D.3 as subamended had been adopted through
tripartite consensus and that amendments D.101, D.102 and D.103 should be considered as
withdrawn.

Title 4 was adopted as amended.

Title 5. Compliance and enforcement

834.

835.

836.

837.

The Chairperson opened the floor to a general discussion of the main issues of concern in
Title 5.

The Employer Vice-Chairperson announced that the Employers group was completely
supportive of the supervisory mechanisms set out in Title 5. Title 5 was mainly addressed
to Governments, as they would have to implement the instrument. The Employers would
nonetheless be operating under these rules and hoped for as little bureaucratic burden as
possible.

The Worker Vice-Chairperson raised two issues of concern within Title 5. The first issue
dealt with flag state responsibility. As stipulated in Standard A4.5, paragraph 2, each
Member was required to provide protection to seafarersin at least three of the nine socia
security branches listed in paragraph 1 of that provision. In discharging its responsibilities,
the flag State therefore needed to ensure that the seafarers on board were in fact being
covered by these social security provisions. Regulation 5.1.1, paragraph 2, would need to
be amended to include a reference to social security protection. The second issue of
concern dealt with the right of a seafarer to file a complaint in a port State or to other
organizations. Seafarers were equal to any other persons before the law and should not be
hindered in their access to the law. The Office commentary on this point had proved useful
and had suggested action in this area. Otherwise, the Workers shared the Employers
satisfaction with Title 5, considered it a balanced compromise, and recognized that it was
the most sensitive part of the Convention.

The Government member of China, speaking on behalf of the Government group,
indicated that Governments had focused their efforts on fine-tuning some of the details
contained in Title 5.
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838. The Government member of the United Kingdom stated that Title 5 dedt with the
responsibilities of governments, as flag States and port States, and these responsibilities
were taken serioudy. He welcomed the proposed Convention as a new pillar of the
maritime regulatory system, but stressed the importance of a workable instrument. Title 5
was crucial in terms of government decision-making with regard to ratification of the
Convention. There were three main areas of concern. The first related to Standard A5.2.1,
paragraph 4. The current, recognized port state control system allowed for the effective
targeting of resources. If deficiencies were major, serious action was taken; if deficiencies
were minor, fewer measures might be taken. Paragraph 4, which concerned only minor
deficiencies, was overly burdensome. It should be acceptable to discuss a minor deficiency
with the master, make a record, alow some time for its remedy and check for rectification
at a later inspection. To undergo all the procedures set out in subparagraphs (a)-(c) was
unnecessary and time-consuming. The second area of concern related to Standard A5.1.4,
paragraph 9, which alowed inspectors discretion in dealing with breaches in certain
circumstances. The requirement to keep a record of each exercise of discretion was
excessive. The third issue of concern related to an inconsistency between Standard A5.1.3,
paragraph 10, on the declaration of maritime labour compliance and the provisions
concerning the maritime labour certificate with regard to the authority to issue the required
certification. The final area of concern related to Guideline B5.1.4, paragraph 10(d), which
recommended that the annual report of the competent authority contain statistics on all
seafarers. This provision asked for information that was not always available, such as
information on non-national seafarers or national seafarers working on foreign ships. The
provision was too far-reaching and should be deleted.

839. The Government member of the Republic of Korea indicated that his delegation had two
proposals for Title 5. The first concerned the posting of the maritime labour certificate and
declaration of maritime labour compliance in a conspicuous place on board. The present
wording of Standard A5.1.3, paragraph 12, did not make clear whether the original or a
copy should be posted. The speaker suggested that a copy be posted, in keeping with
practice under the SOLAS and MARPOL Conventions. The second proposal referred to
Standard A5.1.3, paragraph 10. It was important to clearly indicate the exemptions made
by the competent authority, in accordance with Title 3, for ships of less than 3,000 GT.
This could be indicated either by issuing an exemption certificate or by including such an
exemption in Part | of the declaration of maritime labour compliance. Although SOLAS
opted for the issuance of exemption certificates, the speaker recommended indicating these
exemptionsin Part | of the declaration of maritime labour compliance.

840. The Government member of Norway noted an issue of concern in Appendix A5-111, which
provided alist of the working and living conditions of seafarers that needed to be inspected
by a port State carrying out an inspection pursuant to Standard A5.2.1. This list included
the item “Payment of wages’. Since wages were generally paid directly into a bank
account, the documentation necessary to ascertain payment of wages might not be found
on board a ship. The speaker proposed that this item be removed from Appendix A5-III,
noting that the complaints procedure would be in place to handle problems.

841. The Government member of France observed that Standard A2.2, paragraph 2, stipulated
that “seafarers shall be given a monthly account of the payments due and the amounts
paid”’. It was therefore feasible to ask for proof of payment of wages, since those monthly
accounts should be available.

842. The Government member of the Russian Federation suggested that the various references
to “grounds’, “clear grounds’ and “reasonable grounds’ in Standard A5.2.1 be brought
into line. In Standard A5.1.3, paragraph 2, it was important to have clear language
regarding the validity of documents in order to know when renewals or replacements were
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847.

required. In Guideline B5.2.1, the inspection policy should ensure compliance with
international regulations.

The Government member of Australia noted that for countries such as Australia, which
were not major labour suppliers, the requirements of such a complex system of inspection
and monitoring were unnecessary. Regulation 5.3 should be amended to allow for
flexibility according to different national circumstances.

The Employer Vice-Chairperson indicated that the general discussion had been useful in
identifying areas of concern. Title 5 was of fundamental interest to governments and it was
clear from their comments that some of the wording needed to be re-examined. The
Employers wanted smooth inspection procedures so as not to disrupt the operation of a
ship. They would listen carefully to the views of professionas and consider the
implications of not changing the text.

The Worker Vice-Chairperson agreed that there appeared to be areas where the wording of
the instrument could be improved. Regarding the requirement that the social partners
organizations be informed when deficiencies prevented a ship from sailing, he reminded
the Committee that the term “deficiencies’ referred to breaches of seafarers’ rights as laid
out in the proposed Convention. It was therefore important that records be kept of these
breaches and if the breach was serious enough to result in the seizure of a ship, then the
seafarers organization needed to be informed immediately.

Following the discussion of the main issues of concern, the Committee began its
examination of specific provisionsin Title 5.

Title 5, paragraphs 1, 2 and 3, were adopted without amendment.

Regulation 5.1 — Flag state responsibilities

848.

The statement of purpose was adopted without amendment.

Regulation 5.1.1 — General principles

849.

850.

851.

Paragraph 1 was adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.26,
which was sponsored by the Workers group and sought to insert in paragraph 2 the words
“and social security protection” between the words “the working and living conditions”
and “for seafarers on shipsthat fly its flag meet”.

The Worker Vice-Chairperson stressed that ensuring compliance was key to the protection
of seafarers rights and flag States had major responsibilities in this regard. In light of the
diverse nationalities of the seafarers on board, many of whom were migrant workers, it had
proved difficult to create a uniform set of socia security provisions. Standard A4.5,
paragraph 2, therefore gave Members a choice as to which three of the nine areas of social
security listed in Standard A4.5, paragraph 1, they would provide. To ensure compliance it
was necessary for flag state inspections to verify that only seafarers who enjoyed socia
security coverage worked on ships flying their flag. Concretely, the Workers' group was
requesting flag States not to authorize the recruitment and employment on board their ships
of seafarers from countries which failed to provide for the minimum three branches of
social security protection.
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852. The Employer Vice-Chairperson could understand the reasons for the Workers
amendment, but expressed uneasiness at reopening the debate on social security, on which
agreement had been reached some one-and-a-half years earlier.

853. The Government member of Japan pointed out that during the preparatory discussions, it
had been established that flag States were required to inspect and approve only the
working and living conditions of seafarers as stated in Appendix A5-I. The amendment
sought to extend the scope of required inspection, since Appendix A5-1 did not include
social security among the items to be inspected. Agreement had been reached that it would
be for the seafarer’ s State of residence, and not for the flag State, to ensure social security
protection. Flag States were not in a position to ensure that every foreign seafarer had
social security coverage, since the flag State did not provide that coverage. Reopening
discussion on this issue would threaten the delicate balance achieved and would not be
beneficial to any party. His delegation did not support the amendment.

854. The Government member of Greece said that the amendment was of great concern for
practical reasons. Regulation 5.1.1, paragraph 2, referred to inspection on board ships and
social security matters could not, in practice, be the subject of ordinary ship inspection.

855. The Government member of Pakistan pointed out that port state inspections were carried
out on physical features of the living and working conditions onboard foreign ships. It
would be difficult to carry out inspections on non-physical aspects, as the inspector would
not be able to verify if social security protection existed.

856. The Government member of Denmark reminded the Committee that after long discussion,
a clear choice had been made for the State of residence in social security matters. The
suggestion that flag States should examine the seafarers’ social security coverage would be
difficult in practice, particularly with regard to non-resident seafarers subject to the
legislation of other countries. This exceeded what one could expect from inspectors. Her
delegation did not support the proposed amendment.

857. The Government member of France said that the amendment would not challenge the
agreement reached on social security, since it only addressed the question of verification,
not responsibility. The role of flag States in ensuring compliance was very important. Only
the socia security protection of seafarers who were not covered by the flag State’s
legislation would need to be examined and this could easily be done in a desk review.
Expertise in socia security protection was one of the requirements set out in Standard
A5.1.2 for the authorization of organizations which would carry out inspection or
certification functions. The Convention could not remain silent on the issue of seafarers
without social security protection and could not deny the responsibility of flag States.

858. The Government member of Namibia noted that Standard A2.1, paragraph 4(h), on
seafarers employment agreements, expressly referred to social security protection
benefits. Since Appendix A5-1 comprised seafarer employment agreements among the
elements which should be inspected and approved, social security protection could be
examined.

859. The Government member of Panama concurred that the Convention recognized the issue
of social security in dealing with employment agreements, but she supported the views
expressed by the Government members of Greece and Japan.

860. The Government member of Denmark observed that Standard A2.1, paragraph 4(h),
required that seafarers employment agreements indicate health and socia security
protection benefits to be provided to the seafarer by the shipowner. Her delegation had
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interpreted this provision as relating to Standard A4.2 on shipowners' liability rather than
Standard A4.5 on social security.

The Government member of Egypt stated that social security was part and parcel of
seafarers working and living conditions and, in this sense, she could not see how the
amendment might harm either the letter or the spirit of the Convention.

The Government member of Algeria supported the proposal of the Workers' group.

The Government member of Norway did not support the amendment. This was not a
matter that could be handled on a ship-by-ship basis. Furthermore, some aspects of social
security protection could be handled by the flag State and others by the State of residence.
Members could not interfere with the national arrangements of the State of residence.

The Government member of Australia appreciated the intent of the Workers' proposal, but
felt that inserting a reference to social security protection into the section dealing with
inspection and certification was not logical. Perhaps in future a “white list” could
enumerate those member States that ensured social security benefits to seafarers.

The Government member of Japan expressed concern over the Workers' suggestion that if
asedfarer resided in a State which did not ratify this Convention and did not provide social
security protection, that seafarer should not be recruited. It was not fair to deny a seafarer’s
right to employment merely by reason of his country’s failure to provide sufficient social
security protection. Considering that large numbers of seafarers already suffered a
miserable existence, this would only add misery to misery.

The Government member of Singapore concurred.

The Government member of France suggested that there were other options for the flag
State than not hiring an unprotected seafarer, such as private coverage.

The Government member of the United Kingdom felt that the proposed amendment was
redundant. Other means would suffice to ensure that benefits were provided, in particular,
Regulation 5.1.1, paragraph 1, read in conjunction with article 22 of the ILO Constitution,
which required ratifying States to submit regular and detailed reports on the application of
the Convention. He supported the statement of the Government members of Namibia and
Panama regarding seafarers’ employment agreements.

The Government member of the Russan Federation understood the concerns of the
Workers' group but did not believe that their proposal would achieve the desired outcome
for non-national and non-resident seafarers. It was difficult to carry out verification for
those seafarers who were not residents of the flag State.

The Employer Vice-Chairperson believed that the majority of Governments was not in
favour of the proposed amendment. His group a so opposed the amendment.

The Worker Vice-Chairperson formally introduced amendment D.26. It was a seafarer’s
basic right to have social security coverage and it was the responsibility of the flag State to
verify compliance. In the case of a seafarer from a ratifying State, the flag State would
know that the seafarer was covered by at least three of the nine branches under Standard
A4.5. Information would be provided to the ILO as to which three branches each Member
had chosen. Unless flag States checked compliance, labour-supplying States would never
feel the need to improve their domestic legidation on this issue. For seafarers from
countries without national social security systems, alternative methods of coverage could
be provided, as the Government member of France had suggested. The speaker did not
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accept the argument that it was not technically possible to create a system whereby flag
state inspection could include verification of socia security coverage.

872. The Government member of the Philippines described her country’s efforts as a major
labour supplier to meet its responsibilities in the area of social security. Many seafarers
were aready covered under the national social security system and others were covered
under bilateral agreements with other States. The cost to the socia security system was not
excessive compared to the protection provided to seafarers and taking into account the
contributions of both the seafarers themselves and the shipowners. She cited the ongoing
support of the socia partnersin these efforts. Social security was an important right under
the Convention and should be supported by the enforcement system of the Convention.

873. The Government member of Spain observed that the flag state responsibility in this case
was not a direct responsibility to provide socia security protection but a responsibility to
verify compliance, which was substantialy different. The ultimate goal was to achieve
decent work at sea. The obligation of the State of residence combined with the obligation
of the flag State to inspect and certify would strengthen the protection of seafarers. His
delegation supported the amendment.

874. The Government member of Portugal considered that member States had obligations both
to comply with the requirements of the Convention and to verify compliance by means of
inspection. Her delegation supported the amendment.

875. The Government member of the United Kingdom stated that a specific reference to social
security protection would change the scope of on-board inspection. The inspection had to
be carried out in accordance with Regulations 5.1.3 and 5.1.4; Standard A5.1.3 set out the
scope of the inspection by referring to Appendix A5-1, which did not contain areference to
social security. This was correct, since it was not possible to verify socid security
protection coverage on board ships. The obligations to provide social security protection
were on other States; the inspectors were only obliged to check the seafarers’ employment
agreements which, under Standard A2.1, paragraph 4(h), only included those health and
social security benefits to be provided by the shipowner. The other requirementsin relation
to social security protection were imposed on the seafarer’ s State of residence and |abour-
supplying country. These could not be verified on board ships, a system of verification
might need to be included in reports in accordance with Regulation 5.1.1, paragraph 5, but
the provision on shipboard inspection was not the right context with which to deal with this
issue.

876. The Government member of Singapore opposed the amendment, supporting the statement
of the Government member of the United Kingdom.

877. The Government member of Japan supported the position of the Government member of
the United Kingdom. Seafarers came from many different nations; thus, tremendous work
would be required from the competent authority to verify social security coverage of al
seafarers, particularly those from non-ratifying States. While Standard A4.5, paragraph 10,
provided for a reporting requirement that might be useful for determining the social
security protection provided by ratifying States, thisinformation would not be immediately
useful at the time of entry into force of this Convention, given the small number of
ratifications (30) required for entry into force. The speaker noted that Standard A4.5,
paragraph 3, required that the protection provided be no less favourable than that enjoyed
by shoreworkers; this was difficult to determine and would create an insurmountable task
for the inspectors. The flag State would not be in a position to properly fulfil its obligation.

878. The Government member of Cyprus asked the socia partners to clarify whether a flag
State should prohibit employment on its vessels of seafarers whose countries of residence
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did not provide social security protection. It had been suggested that doing so would place
pressure on governments to implement socia security protection and would therefore be
beneficia to seafarers. Cyprus experience from implementing Council Regulation (EC)
No. 1408/71 of 14 June 1971 on the application of social security schemes to employed
persons, to self-employed persons and to members of their families moving within the
Community had had the opposite effect, however. If the proposal were adopted, market
forces would react by favouring countries that did not implement such provisions. It was,
therefore, impossible to regulate this area effectively.

The Government member of Denmark concurred with the views expressed by the
Government members of Japan and the United Kingdom. The amendment placed a huge
burden on the flag State and required it to judge the social security provisions of other
member States, whether or not they had ratified the Convention. It would be difficult for
States to accept judgement by other States. It should be recalled that, according to
Regulation 5.3, paragraph 3, labour-supplying States were required to establish an
effective inspection and monitoring system for enforcing their labour-supplying
responsibilities under this Convention, including their obligations concerning socid
security. While the employment contract belonged to the items to be inspected by flag
States, the inspection of socia security protection was beyond its scope. The amendment
raised difficulties for flag States because there was neither a provision stating that the flag
States could oblige the country of residence to provide socia security protection nor a
provision according to which seafarers not covered by social security protection should not
be employed by the flag State. Her delegation rejected the amendment.

The Government member of Portugal supported the amendment. It did not require the flag
State to inspect the social security systems of other member States. The employment
agreement could be checked to see whether three of nine branches were actually applied.
With reference to Regulation 5.2.1, paragraph 1, every foreign ship calling in the port of a
Member may be the subject of inspection for the purpose of reviewing compliance with the
requirements of the Convention (including seafarers' rights) relating to the working and
living conditions of seafarers on the ship. She raised the question as to whether, given that
seafarers rightsincluded the right to health protection, medical care, welfare measures and
other forms of socia protection, port state control inspections did not already cover social
security protection.

The Government member of South Africa questioned whether this was the appropriate
place for the amendment. There were two types of social security protection: that provided
by the State and that provided by the shipowner. In the case of social security provided by
the shipowner, the amendment would be redundant, since this was already regulated in
Standard A2.1, paragraph 4(h). It should not be the responsibility of shipowners to ensure
that States met their obligations in terms of maritime labour conditions. Rather, shipowners
should be compelled to meet their own obligations in this regard. His delegation did not
support the amendment.

After further reflection, the Government member of Panama concurred with the views
expressed by the Government member of the United Kingdom and opposed the
amendment. The inspection of socia security protection would raise major difficulties,
since there were many different social security systems in the world and seafarers of
various nationalities on board the ships of a flag State, including nationals of States that
had not ratified the Convention. The proposed Convention dealt with the working and
living conditions of seafarers on board vessels and these matters were aready covered by
the Convention.

The Government member of Argentina supported the amendment. Although the
Convention mainly dealt with working and living conditions of seafarers, it also contained
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a Title concerning social security. As for the arguments regarding the difficulty of
inspecting socia security, she felt that such inspection was feasible, since it involved
verifying documents. Such verification would be relatively easy for seafarers from
countries that had ratified the Convention, since Members were required to state at the time
of ratification which branches of social security protection they would apply, as specified
in Standard A4.5, paragraph 10. Regarding the issue of potential denial of the right to work
to seafarers of non-ratifying States without social security protection, she believed that
seafarers did not merely have the right to work but had the right to decent work. The aim
should be social security protection for all in line with national conditions. The Committee
seemed to agree on social security protection but not monitoring compliance. Without
inspection, the effective application and implementation of social security protection could
not be ensured.

The Government member of Malta cautioned that flag state inspectors could not
effectively carry out ordersto inspect for socia security coverage on board vessels.

The Government member of the Russian Federation stated that the amendment extended
the scope of inspection. Inspectors did not have the time, skills or documents present on
board to verify social security coverage. The amendment would make it impossible to
implement Regulation 5.1.1, paragraph 2, in practice.

The Government member of Germany opposed the amendment. States could not possibly
inspect the social security systems of other States. Flag state inspection could only cover
social security protection provided by shipowners; such inspection, however, was already
provided for in the Convention and there was no need for further reference. He cautioned
that this was a sensitive area and that the fragile compromise reached in the area of social
security should not be endangered.

After further reflection, the Government member of the Philippines withdrew her
delegation’s support for the amendment. Flag States had no obligations with regard to
long-term social security protection and would encounter tremendous difficulties in
inspecting for compliance. To the extent that this would seriously prejudice the jobs of
Philippine seafarers, and considering that in establishing a system of social security to
seafarers, the Philippines was exercising an act of sovereignty, her delegation could no
longer support the amendment.

The Government member of Egypt also withdrew her delegation’s support for the
amendment.

The Government member of Algeriaindicated that his delegation had previously accepted
the amendment, since it was important to provide socia security for seafarers.
Nonetheless, he recognized the difficulties faced by the national socia security system due
to non-payment of contributions by foreign shipowners. The amendment was, therefore,
not appropriate since it required the flag State to ensure that al seafarers had the required
protection and that this they could not do.

The Government member of Pakistan opposed the amendment as being ineffective and
impossible for inspectors to implement in practice.

The Government member of Brazil stated that flag state control could only be carried out
with regard to items to which national laws and regulations applied. Social security was
just one aspect of working conditions. Others included occupational safety and hedlth,
manning and repatriation. Either al working conditions had to be listed, which was clearly
not possible, or the provision should make reference only to “working conditions’.
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The Government member of Nigeria opposed the amendment. His Government would
experience difficulties in the implementation of the Convention, if the amendment were to
be adopted.

The Government member of the Libyan Arab Jamahiriya supported the amendment, noting
it did not undermine the sovereignty of member States. Socia security constituted a
fundamental labour right. The amendment was in conformity with the Discrimination
(Employment and Occupation) Convention, 1958 (No. 111), and the Equality of Treatment
(Social Security) Convention, 1962 (No. 118).

The Government member of Cyprus opposed the amendment. It was simplistic to assert
that others should provide social security protection, if the country of residence did not.
Cyprus provided social security protection to foreign seafarers, however, such seafarers
were required to contribute to the scheme. Given that contribution levels were relatively
high (over 16 per cent) and a long period of contributions was required to ensure
reasonable benefits, the system did not actually work in favour of the seafarers. The
creation of a separate social security scheme for foreign seafarers was prohibited by the
European Union and the proposed Convention.

The Government member of the United Arab Emirates opposed the amendment, although
he understood the concerns of the Workers group. However, the responsibility of the flag
State was to ensure that its own seafarers were covered by social security. Depriving a
seafarer of employment simply because his country of residence did not provide him with
social security only added to his agony. Instead of decent employment, there would be no
employment. This practice would also be provocative towards labour-supplying countries
that did not provide socia security to seafarers.

The Government member of Turkey understood the concerns of Governments opposed to
the amendment. Inspection of social security would be difficult, especialy in the case of
seafarers insured in their country of residence. Perhaps a compromise could be found in
Guideline 4.5, which cited three “short-term” branches that were of particular importance
to seafarers. These three branches (medica care, sickness benefit and employment injury
benefit) were usualy paid for in part or in whole by the employer and so it would be easy
to verify their existence. If the amendment could be modified to make specific reference to
these three branches, perhaps this would cover the concerns of seafarers, without creating
significant burdens for the inspecting State.

The Employer Vice-Chairperson opposed the amendment, stating that the Employers
shared the reservations expressed by several Government members regarding flag state
responsibilities for inspection in this domain. The main problem arose when dealing with
the social security systems of foreign seafarers. The difficulties of this issue were
evidenced by the fact that the Social Security (Seafarers) Convention (Revised), 1987
(No. 165) had received only three ratifications. Social security was an extremely complex
matter and its laws were constantly changing. It was difficult enough to know one’'s own
national socia security legislation, let alone that of other countries. The Employers group
recognized social security had to be included in employment agreements.

The Worker Vice-Chairperson drew the Committee's attention to subparagraph (d) of
Articlelll of the proposed Convention, arguing that a State's failure to ensure that all
seafarers on ships that flew its flag enjoyed social security protection was discriminatory,
particularly in the light of paragraph 4 of Article IV of the proposed Convention.
Moreover, paragraph 4(h) of Standard A2.1 stipulated that seafarers employment
agreements must contain particulars of the health and social security protection benefits to
be provided to the seafarer by the shipowner. He was therefore unable to see how countries
could fail to endorse an inspection system that ensured that persons working in the most
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globalized of occupations were covered under three of the nine branches of social security,
as was required under paragraphs 1 and 2 of Standard A4.5. It was true that, under the
Convention, States of residence that had no social security scheme would have to provide
seafarers with coverage of three of the nine branches. Among them were labour-supplying
countries that benefited so much in financial terms from their seafarers’ employment on
foreign ships. There was no requirement that coverage had to be provided by a national
system. A separate scheme could be set up to offer the required coverage. It was soul-
destroying to hear that, for bureaucratic reasons, some countries refused to deliver on
rights which they were committed to respecting under Article 94 of UNCLOS.
Governments were only being asked to verify that the seafarers employed on their ships
were covered under three of the nine social security branches. Because of time constraints,
the Workers' group would not insist on a record vote on the proposed amendment. A vote
by show of hands was called for however.

A vote on amendment D.26 was held by show of hands. The result of the vote was as
follows. quorum: 11,376 votes; votes cast: 26,400; in favour 11,280; against: 15,120;
abstentions: 960. The motion did not carry.

Amendment D.26 was not adopted.

The Government member of Spain explained that his delegation had voted in favour of the
amendment because the amendment would help to avoid the use of clandestine work on
board ships. Every worker on board should be protected in case of illness, accident or
invalidity. In the 21st century, basic social security was a human right. The amendment
would only have required flag States to ensure that all seafarers on board were covered by
social security. This would have helped put an end to the informal economy and to social
dumping, which was agoal of the ILO’s Decent Work Agenda.

Paragraphs 2, 3, 4 and 5 were adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.27,
which was sponsored by the Workers group and sought to add the following new
paragraph after paragraph 5: “Seafarers, like shipowners and al other persons, are equal
before the law and are entitled to the equal protection of the law and shall not be subject to
discrimination in their access to courts, tribunals or other dispute resol ution mechanisms.”

The Worker Vice-Chairperson explained that the amendment related to the right of
seafarers to exercise their rights before the law and to take their complaints ashore, for
example to a port state control officer, since some ships never returned to their home port.
Title 5 contained a carefully balanced provision to facilitate the filing of complaints, but
additional clarity was necessary. The proposal’s reference to “ shipowners’ was in relation
to the fact that the shipowners had reserved for themselves the right of redress in the case
of unjustified seizure of their ships. Seafarers also had this right of redress. The proposal’s
reference to “other persons’ underscored the fact that this right was universal and
enshrined in Articles 7 and 8 of the Universal Declaration of Human Rights. Although the
Preamble of the proposed Convention made reference to this instrument, it was necessary
to go further and mention this right in the provisons on compliance and enforcement.
Precedents existed in other ILO Conventions for such a provision, for example in the
Indigenous and Tribal Peoples Convention, 1989 (No. 169), and in the Migrant Workers
(Supplementary Provisions) Convention, 1975 (No. 143). It was important that this right be
clearly stated in the proposed Convention as many seafarers were not familiar with other
international instruments. The speaker indicated his willingness to consider alternative
language, should the amendment be formally introduced.
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The Employer Vice-Chairperson did not believe the proposal added value to the
Convention. It repeated rights that already existed and went against a prior decision to
remove all references to access to the courts. The Employers’ group did not support the
amendment in its current form, but if the Workers were amenable to a subamendment, a
compromise might be possible.

The Government member of Indonesia supported the proposal, since it related to the
Discrimination (Employment and Occupation) Convention, 1958 (No. 111).

The Government members of Australia and Ghana also supported the proposal.

The Government member of Panama considered it prudent to include such a principle in
the Convention, but thought the issue should not be confined to a single title. For this
reason, it would be better placed in the Articles, perhapsin Article 1V, paragraph 5.

The Government member of Sweden recalled that the principle was aready covered by the
International Covenant on Civil and Politica Rights 1966, which had been ratified by
150 States. As such, the principle did not need to be included in this Convention.

The Government member of the United Kingdom, speaking for the Austrian presidency of
the European Union on behalf of the Government members of the Committee Member
States of the European Union, as well as for the Government members of Bulgaria,
Iceland, Norway and Romania, did not support the amendment, which caused potential
confusion regarding legal venues provided for in other international instruments.

The Government member of Spain understood the Workers' concern with discrimination
in access to the law and suggested that the wording should read “right of access’ rather
than just “access’.

The Government member of South Africa, speaking also on behalf of the Government
member of Namibia, supported the amendment, noting that seafarers might not be aware of
some of the other international conventions that had been mentioned.

The Government member of Japan said that the proposed new paragraph appeared to
conflict with Article 111(d), which referred to the fundamental right to the “elimination of
discrimination in respect of employment and occupation”. Subparagraph (d) was narrower
in scope than the amendment, but a Regulation could not supersede an Article. A conflict
in phrasing could have negative effects on ratifiability.

The Government member of Pakistan observed that Articlelll referred to the elimination
of discrimination in respect of employment and occupation, whereas the proposal referred
to discrimination in respect of access to the law. The proposal might need to be redrafted,
but the speaker did not object to its intent.

The representative of the Secretary-General expressed the opinion that Article 11,
subparagraph (d) dealt with the broad principle of non-discrimination in respect of
employment and occupation. The proposed text was a subset of this broader principle and
dealt only with discrimination on the basis of profession. The proposa did not create any
rights that did not aready exist. As such, there should be no conflict between the two
provisions.

The Employer Vice-Chairperson suggested rewording the proposed text to begin: “This
Convention shall be implemented bearing in mind that seafarers and shipowners, like all
other persons’.
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The Worker Vice-Chairperson accepted the wording proposed by the Employer Vice-
Chairperson.

The Government member of Liberia said that, initialy, it had appeared that the
implications of this proposal could be implicitly assumed, since access to the law was a
basic right covered in other instruments. Having been persuaded however, that the
proposed text could serve to make seafarers aware of their rights, he now supported the
proposal as reworded by the Employer Vice-Chairperson.

The Government member of the Bahamas observed that Regulation 5.1 dealt with flag
state responsibilities. It was not clear whether the proposed amendment referred to the
protection of the law in general or to the law of the flag State, and whether accessto courts
referred to the courts of the flag State or the port State.

The Worker Vice-Chairperson, in response to the comment of the Government of the
Bahamas, suggested that the text could be better placed as afourth paragraph under Title 5.

The Government member of the United Kingdom, speaking for the Austrian presidency of
the European Union on behalf of the Government members of the Committee Member
States of the European Union, as well as for the Government members of Bulgaria,
Iceland, Norway and Romania, said that the difficulty with the proposal was that it had
implications as to the venue for seafarers to take up their rights in other countries. It was a
guestion of legal jurisdiction and had to be compatible with existing instruments. After
consultations, however, the Government members of the Committee Member States of the
European Union had been unable to find a resolution to this difficulty and did not share a
common position.

The Government member of the United Kingdom, speaking on behalf of his own
delegation, was unable to support the amendment.

The Government member of Norway could not support a text that would allow a seafarer
to take a complaint to court in any port State. Legal venue had to be predetermined to
prevent a person from seeking redress in any court of their choosing. This was a basic
principle that could not be set aside. It was regrettable that there had not been a discussion
to create rules within the proposed Convention for legal venue. However, a Convention
that allowed for free choice of legal venue might mean Norway would be unable to ratify
the Convention.

The Government member of Denmark understood the reasons behind the amendment.
However, the question of legal venue was essential. She therefore suggested amending the
proposal so it clearly stated that the provision did not establish legal venue.

The Government members of Cyprus, Ghana and Malta supported the suggestion made by
the Government member of Denmark.

The Worker Vice-Chairperson noted that the proposa did not establish a seafarers' right to
seek redress in the country of their choice. The amendment dealt with the right of accessto
courts. It was simply a statement of fact that seafarers were equal before the law. Changes
to the wording of the proposal, such as that suggested by the Government member of
Denmark, could be considered.

The Government member of Canada did not have a problem with the intent of the
proposal, but questioned as to the wording and placement. The implications of these would
need to be examined and would require legal advice, were theissueto go to avote.
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The Government member of Namibia agreed with the Government member of Canada that
the placement of the proposal was not appropriate. Given that the Preamble had already
been adopted, however, it was not clear where such a proposal should be placed. In
addition, the speaker was unsure if the proposal would be truly practicable. Under certain
legal systems, individual employees were not entitled to seek remedies on certain matters,
and he doubted whether many legal systems would be able to deliver the rights contained
in the proposal.

The Government member of the Russian Federation wondered why the proposal was being
made as an addition to Regulation 5.1.1, which dealt with flag state obligations. A more
suitable place for such wording might be Regulation 5.1.5, concerning on-board complaint
procedures. A reference to legal venue or access to courts could be included in
Regulation 5.1.5, paragraph 3.

The Government member of the United States noted that “jurisdiction” and “venue” were
distinct concepts and that it would be necessary to clarify precisely what was being
covered by the proposal.

Following consultations, the representative of the Secretary-Genera read the following
wording which, in her understanding, reflected the various proposals of the Committee.
The text would be included as a new paragraph 4 in the chapeau of Title 5 and would read
as follows: “The provisions of this Title shall be implemented bearing in mind that
seafarers and shipowners, like all other persons, are equal before the law and are entitled to
equal protection of the law and shall not be subject to discrimination in their access to
courts, tribunals or other dispute resolution mechanisms. The provisions of this Title do not
determine legal jurisdiction or legal venue.”

The Employer and Worker Vice-Chairpersons supported the proposed wording.

The Government members of Argentina, Bahamas, Belgium, Brazil, Bulgaria, Cyprus,
Denmark, Ecuador, Egypt, France, Ghana, Japan, Kenya, Mexico, Namibia, Netherlands,
Nigeria, Norway, Pakistan, Panama, Russan Federation, South Africa, Sweden and
Turkey accepted the proposal.

The amendment was formally submitted to the Committee and adopted.

Regulation 5.1.1 was adopted as amended.

Standard A5.1.1 and Guideline B5.1.1 were adopted without amendment.

Regulation 5.1.2 — Authorization of
recognized organizations

937.

938.

Regulation 5.1.2 was adopted without amendment.

Standard A5.1.2 and Guideline B5.1.2 were adopted without amendment.

Regulation 5.1.3 — Maritime labour certificate and
declaration of maritime labour compliance

930.

The Chairperson opened a general discussion on the issues raised in amendment D.29,
which sought the deletion of the word “toneladas’ in the Spanish text of subparagraphs (a)
and (b) of paragraph 1.
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The Government member of the Bolivarian Republic of Venezuela said that the term
“arqueo bruto” in Spanish meant “gross tonnage”, and indicated size rather than weight.
Theword “toneladas’ should be deleted from the Spanish version. He drew attention to the
terminology used in the International Convention on Tonnage Measurement of Ships,
1969, and to IMO Assembly resolution A.453, which provided specific guidelines on the
use of this term to ensure clarity and coherence. It was important that the proposed
Convention use the same terminology, in order to avoid any confusion.

The Government member of Argentina supported the position of the Government member
of the Bolivarian Republic of Venezuela and reiterated the need to bring the Spanish
version of thetext into line with IMO Assembly resolution A.453.

The Government member of Spain expressed uncertainty as to whether the proposal
concerned a drafting or a substantive change and wondered if deletion of “toneladas’
would in fact solve the problem. The provision should be sent to the Drafting Committee
to find language consistent with other instruments.

The Employer Vice-Chairperson said that the Spanish-speaking members of the
Employers group agreed that the Spanish version needed to be corrected. However,
Article I, paragraph 1(c), of the proposed Convention defined gross tonnage and the
Drafting Committee must use that definition.

The Worker Vice-Chairperson agreed.

Amendment D.29 was referred to the Drafting Committee, with the request that it ensure
that the three language versions of Regulation 5.1.3, paragraph 1, were aigned and the
Spanish version corrected.

In the absence of its sponsor, anendment D.34, submitted by the Government member of
India, was not considered.

Paragraph 1 was adopted as amended.

Paragraphs 2, 3, 4, 5, 6 and 7 were adopted without amendment.
Regulation 5.1.3 was adopted as amended.

Paragraph 1 of Standard A5.1.3 was adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.32,
which was sponsored by the Government members of Finland and the Russian Federation
and sought to insert, between the second and third sentences of paragraph 2, the following
new sentence: “Anniversary date means the day and month of each year which will
correspond to the date of expiry of the maritime labour certificate”.

The Government member of the Russian Federation explained that several dates were
specified on the maritime labour certificate, as contained in Appendix A5-11, namely the
date of issue of the certificate, the date of the expiry of the validity of the certificate, and
the completion date of inspection on which the certificate was based. It was therefore
unclear which of these dates should be used as the anniversary date referred to in
Standard A5.1.3, paragraph 2. The same problem had been encountered when drawing up
the ISM Code and the solution proposed was based on the wording of that Code. The
purpose of the proposal was therefore to clarify the text and avoid any confusion in relation
to the various dates mentioned in the certificate, particularly for example in cases in which
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a certificate was first issued on a provisional basis subject to further inspection. The
anniversary date would correspond to the date of expiry of the maritime labour certificate.

The Employer Vice-Chairperson supported the amendment, but indicated that the Spanish
version might need some attention.

The Worker Vice-Chairperson a so supported the amendment.

The Government member of the United Kingdom, speaking on behalf of the Government
members of the Committee Member States of the European Union, supported the
amendment, which aligned the Convention with standard IMO procedures.

The Chairperson noted that the amendment was adopted and referred the text to the
Drafting Committee, with a request to correct the Spanish version.

Paragraph 2 was adopted as amended.
Paragraphs 3, 4, 5, 6, 7, 8 and 9 were adopted without amendment

The Chairperson opened a general discussion on the issues raised in amendment D.36,
which was sponsored by the Government members of Liberia, the Netherlands and the
United Kingdom and sought to insert in paragraph 10(a), after the words “paragraph 3 of
Article VI, the following new sentence: “It shall be issued by the competent authority or
recognized organization duly authorized for this purpose, based on the information
supplied by the competent authority.”

The Government member of the United Kingdom, speaking for the Austrian presidency of
the European Union on behalf of the Government Members of the Committee Member
States of the European Union, as well as for the Government members of Bulgaria,
Iceland, Liberia, Norway and Romania, noted that it was the task of the competent
authority to draw up the declaration of maritime labour compliance. However, the
competent authority might delegate the task of issuing the certificate to a recognized
organization duly authorized for that purpose. It was therefore necessary to introduce
additional language to the provision to authorize the recognized organization to carry out
this task.

The Employer Vice-Chairperson supported the proposal.

The Worker Vice-Chairperson did not oppose the proposal in principle, but suggested that
it might be more clear to amend the first sentence of subparagraph (a) so that it referred to
both the competent authority and recognized organization right at the beginning, rather
than near the end of the text.

The Government member of the United Kingdom indicated that the sponsors had initially
considered the solution proposed by the Worker Vice-Chairperson. However, a distinction
needed to be made between the acts of drawing up and of issuing the declaration. It was
the responsibility of the competent authority to draw up the declaration and to indicate to
any recognized organization duly authorized to issue the declaration, the matters which
would need to be inspected as a basis for issuing the declaration. The purpose of the
amendment was therefore to clarify that only the authority to issue the declaration would
be delegated to the recognized organization.

The amendment was formally submitted to the Committee and adopted. The text was
referred to the Drafting Committee to review the Spanish wording.
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965. The Chairperson opened a genera discussion on the issues raised in amendment D.38,
which was sponsored by the Government members of Australia, China, Indonesia, Japan,
Malaysia, New Zealand, Oman, Philippines, Republic of Korea, Saudi Arabia, Singapore
and United Arab Emirates, and sought to add the following new sentence: “Any exemption
granted by the competent authority as provided in Title 3 shall be clearly indicated” at the
end of paragraph 10(a).

966. The Government member of the Republic of Korea said that it was important to clearly
indicate the exemptions made by the competent authority in accordance with Title 3, for
ships of less than 3,000 GT. This could be indicated either by issuing an exemption
certificate or by including such an exemption in Part | of the declaration of maritime labour
compliance. Although SOLAS opted for the issuance of exemption certificates, the speaker
recommended indicating these exemptions in Part | of the declaration of maritime labour
compliance. He noted that due to the adoption of amendment D.36, the best place to insert
the proposed text needed to be reconsidered, in particular, because only the competent
authority could grant exemptions.

967. The Employer and Worker Vice-Chairpersons supported the proposal and suggested that
the Drafting Committee should take a decision on where best to place the proposed text.

968. The Government member of the United Kingdom remarked that this amendment had
implications with regard to the model of a declaration of maritime labour compliance in
Appendix A5-11. He suggested amending its section on substantial equivalencies to include
language that referred to exemptions.

969. The Government member of the Republic of Korea formally introduced the amendment
and agreed with the suggestion made by the Government member of the United Kingdom.

970. The Committee adopted the amendment. It requested that the Drafting Committee
determine whether any consequential amendments were necessary in Appendix A5-11 and
provide aproposal for the Committee's consideration.

971. The Drafting Committee proposed the following wording for Standard AS5.1.3,
paragraph 10:

10. The declaration of maritime labour compliance shall be attached to the maritime
labour certificate. It shall have two parts:

(@ Part | shal be drawn up by the competent authority which shall: (i) identify the list of
matters to be inspected in accordance with paragraph 1 of this Standard, (ii) identify the
national requirements embodying the relevant provisions of this Convention by
providing a reference to the relevant national legal provisions as well as, to the extent
necessary, concise information on the main content of the national requirements,
(iii) refer to ship-type specific requirements under national legislation; (iv) record any
substantially equivalent provisions adopted pursuant to paragraph 3 of Article VI; and
(v) clearly indicate any exemption granted by the competent authority as provided in
Title 3, and

(b) Part 1l shall be drawn up by the shipowner and shall identify the measures adopted to
ensure ongoing compliance with the national requirements between inspections and the
measures proposed to ensure that there is continuous improvement.

The competent authority or recognized organization duly authorized for this purpose
shall certify Part Il and shall issue the Declaration of maritime labour compliance.

972. The Employer and Worker Vice-Chairpersons supported the proposal.
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The Government member of Spain indicated that for the sake of consistency in the Spanish
version, the word “organizacién” should be used instead of the word “entidad”.

The Government member of the United Kingdom drew attention to the fact that by way of
consequential amendment, the expression “ Seal or stamp of the authority, as appropriate”
should be used throughout Appendix A5-11 and should replace the wording used in the last
line of the model declaration of maritime labour compliance — Part 1. The same should
also be added to the last line of paragraph 14 of the model declaration of maritime labour
compliance— Part I.

The Chairperson said that the Drafting Committee would look closely into this suggestion.
The Committee adopted proposal C.R./D.3 from the Drafting Committee.

The Chairperson opened a general discussion on the issues raised in amendment D.37,
which was sponsored by the Government members of Liberia, the Netherlands and the
United Kingdom and sought to insert the words “or recognized organization duly
authorized for this purpose” after the word * competent authority” in paragraph 10(b).

The Government member of the United Kingdom said that this amendment would bring
paragraph 10(b) into conformity with the amendment previousy adopted for

paragraph 10(a).
The Employer and Worker Vice-Chairpersons supported the amendment.

The amendment was formally submitted to the Committee and adopted. The Committee
asked the Drafting Committee to ensure that the word “organizacién” was used in the
Spanish version rather than “entidad” .

Paragraph 10 was adopted as amended.
Paragraph 11 was adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.39,
which was sponsored by the Government members of Australia, China, Indonesia, Japan,
Malaysia, New Zealand, Norway, Oman, Philippines, Republic of Korea, Saudi Arabia,
Singapore and United Arab Emirates, and sought to insert the words “a copy shall be”
between the words “and” and “posted” in the first sentence of Standard Ab5.1.3,

paragraph 12.

The Government member of the Republic of Korea explained that this amendment
concerned the duty of posting the maritime labour certificate and declaration of maritime
labour compliance in a conspicuous place on board (Standard A5.1.3, paragraph 12). The
present wording did not make it clear whether the original or a copy should be posted. In
keeping with practice under the SOLAS and MARPOL Conventions, a copy should be
posted to prevent damage to or loss of the original.

The Government member of the United Kingdom, speaking for the Austrian presidency of
the European Union on behalf of the Government members of the Committee Member
States of the European Union, as well as for the Government members of Bulgaria,
Iceland, Norway and Romania, supported the amendment.

The amendment was formally submitted to the Committee and adopted.

Paragraph 12 was adopted as amended.
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Paragraph 13 was adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.35,
which was sponsored by the Government members of Finland and the Russian Federation,
and sought to replace Standard A5.1.3, subparagraph 14(d) by the following new text:
“When a shipowner transfers responsibility for the operation of the ship to another
shipowner;”.

The Government member of the Russian Federation noted that subparagraph 14(d) and
paragraph 5(c) of the same Standard used identical language. However paragraph 5(c) was
related to the issuance of a maritime labour certificate, whereas paragraph 14(d) was
related to the cessation of validity of a certificate. The relevant fact in paragraph 14(d) was
that the origina shipowner had stopped being the owner and passed on the responsibility.
For this reason, it was appropriate to make reference to a shipowner transferring
responsibility, rather than assuming it. This was a well-established practice in the delivery
of ship documents. The maritime labour certificate did not cease to be valid because a new
shipowner had assumed responsibility; it ceased to be valid because the old shipowner had
ceased to act as such. The aim of the proposal was to distinguish between the two separate
processes of cessation of responsibility and assumption of responsibility.

The Employer Vice-Chairperson supported the proposed text, since it provided additional
clarity.

The Government member of the United Kingdom said that the text found in
Standard A5.1.3, paragraph 5(c), stemmed from language used in the ISM Code. This very
wording was later also used in Standard A5.1.3, paragraph 14(d). Since the latter related,
however, to the cessation of the maritime labour certificate, its emphasis was wrong. It
should focus on the ship leaving the company. He therefore supported the amendment.

The Worker Vice-Chairperson questioned the advisability of changing the existing text.
The speaker acknowledged the point raised by the Government member of the United
Kingdom, but using different language in paragraph 5(c) and paragraph 14(d) could cause
inconsistency. The current text was consistent with Standard A5.1.3, paragraph 5. Also, the
Workers group had always understood that once Part Il of the declaration of maritime
labour compliance had been drawn up and certified, the onus was on the new shipowner
who assumed responsibility. The Workers group preferred the Office text.

The Government member of Singapore supported the Workers' group.

The Government member of Norway stated that the current wording of the proposed
Convention would cause difficulties if a ship were reacquired by a company that had
owned it previoudly. In such a situation, the words “a ship which is new to that shipowner”
could allow the company to say it did not need a certificate since the ship was in fact not
new to it. The proposed text removed this possibility.

The Government member of the Bahamas agreed with the comment of the Government
member of Norway. The use of the word “new” in the original text opened the possibility
for unintended situations.

The Government member of Cyprus recognized the issue raised by the Government
members of Norway and the Bahamas. Unlike statutory certificates, the certificates under
discussion here were linked to the real management of a vessel. For this reason the
proposed text was preferable.
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The Government member of Australia also preferred the proposed text. The current
wording of the proposed Convention could lead to a situation where a shipowner had sold
a ship and handed over responsibility, but the certificate remained valid even though the
new shipowner had not assumed responsibility. Trading certificates should follow the
practice established under the SOLAS and MARPOL Conventions, which did not permit
the ship to trade unless the certificate was valid. There was a need for an automatic
invalidation mechanism which would force a new shipowner to acquire a certificate.

The Government member of the United States preferred the current wording in the
proposed Convention. It was important to indicate there was an actual assumption of
responsibility, not just atransfer.

The Government members of Egypt and Greece concurred. “Assumes responsibility”
implied that a transfer had taken place; “transfers responsibility” did not necessarily mean
that the responsibility had been assumed however.

The Worker Vice-Chairperson noted that although both versions of the text would be
adequate, there was a difference between transferring and assuming. He suggested merging
the two versions of text so that a reference was made to both transferring and assuming
responsibility.

The Government member of the Russian Federation said that a situation could arise where
the former shipowner had ceased to exercise his functions, while the new shipowner had
not yet assumed his responsibilities. In these cases, according to the proposed Convention,
the certificate would not lose its validity, although that had been the original intent. In
order to avoid this situation, the basis for cessation of validity should be the cessation of
the exercise of the old shipowner’ s responsibility.

Upon further reflection, the Worker Vice-Chairperson supported the proposal.

The Government member of Cyprus requested clarification in the event that the following
situation were to arise; a shipowner gave management of a ship to a management
company. The management company cancelled its agreement with the shipowner,
however, because it had not been provided with the necessary resources by the shipowner.
No other company assumed responsibility, but since no transfer had taken place, the
certificate would remain valid. This was certainly not the intent of the Convention.

The Government member of the United Kingdom introduced an alternative proposal,
which tried to shift the focus away from a shipowner transferring responsibilities. It read:
“when the responsibility for the operation of the ship transfers from one shipowner to
another”.

The Government member of the Russian Federation supported the United Kingdom's
proposal on the whole. Nevertheless, it did not resolve the problem raised by the
Government member of Cyprus. In the case of a cessation of contract, the company
managers would be the persons on the certificate as having full responsibility and would
retain it.

The Government member of Cyprus said that the United Kingdom's proposal covered
straightforward cases of transfer of ownership. It did not, however, cover all scenarios. It
was important that the language would reflect that once a ship manager had denounced the
agreement and no new ship manager been appointed, the certificate would no longer be
valid.

7/106

ILC94-PR7(Part 1)-2006-02-0376-1-En.doc



1008.

1009.

1010.

1011.

1012.

1013.
1014.
1015.

The speaker suggested the following simplified wording to replace subparagraph (d):
“When a shipowner ceases to have responsibility for a ship” — in other words, when a
certificate ceased to be valid. That wording would also cover a situation where a ship’s
manager ceased to have responsibility for a ship.

The Government member of China, speaking on behalf of the Government group,
proposed a slightly modified wording that read: “When a shipowner ceases to assume the
responsibility for the operation of aship.”

The Employer and Worker Vice-Chairpersons supported the proposal of the Government
group and suggested that the Drafting Committee might be asked to consider whether the
word “assume” was the best term in that context.

Amendment D.35 was formally introduced and adopted as subamended.

Standard A5.1.3, paragraph 14(d), was adopted as amended, and referred to the Drafting
Committee.

Paragraphs 15, 16 and 17 were adopted without amendment.
Standard A5.1.3 was adopted as amended.

Guideline B5.1.3 was adopted without amendment.

Regulation 5.1.4

1016.
1017.
1018.

1019.

1020.

1021.

Paragraphs 1 and 2 were adopted without amendment.
Regulation 5.1.4 was adopted without amendment.
Standard A5.1.4, paragraphs 1, 2 and 3, were adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.30,
which was sponsored by the Government members of Australia, China, Japan, Singapore
and the United States, and sought to insert the words “where applicable” after the words
“Standard A5.1.3” in the first sentence of Standard A5.1.4, paragraph 4.

The Government member of Japan proposed an editorial change for the first sentence of
Standard A5.1.4, paragraph 4. This paragraph, as currently drafted, could be understood to
mean that all ships needed to be inspected in accordance with the intervals set out in
Standard A5.1.3. However, those intervals were only applicable to ships that required a
maritime labour certificate under Regulation 5.1.3, paragraph 1 — namely, ships of 500 GT
or over, engaged in international voyages. In order to reflect the decision taken at the
Intersessional Meeting to exclude the smaller ships from the certification requirement, it
was found necessary to add the words “where applicable” after the reference to the
declaration of maritime labour compliance in Standard A5.1.4, paragraph 1, as not all ships
were subject to certification. For the sake of consistency, it was important that the words
“where applicable” should also be added at an appropriate place in the first sentence of
Standard A5.1.4, paragraph 4, to make it clear that the intervals referred to in this sentence
applied only to ships requiring certification.

The Employer Vice-Chairperson supported the proposed amendment.
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. The Worker Vice-Chairperson asked the Office for clarification as to whether under the
proposed amendment, inspection would still be required for ships without certificates.

. The representative of the Secretary-General explained that Standard A5.1.4, paragraph 1,
applied to all vessds and, consequently, paragraph 4 referred to inspection intervals for all
vessels irrespective of whether they were subject to the certification regime. The change
introduced by the amendment only concerned the certification system and it did not
purport to alter States' obligations and responsibilities with regard to inspection.

. Following these explanations, the Worker Vice-Chairperson supported the proposed
amendment.

. Following its formal introduction, amendment D.30 was adopted by the Committee.
. Standard A5.1.4, paragraph 4, was adopted as amended.
. Standard A5.1.4, paragraphs 5, 6, 7 and 8, were adopted without amendment.

. The Chairperson opened a genera discussion on the issues raised in amendment D.23,
which was sponsored by the Government members of Austria, Belgium, Bulgaria, Cyprus,
Denmark, Estonia, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain,
Sweden and United Kingdom, and sought to del ete the second sentence of Standard A5.1.4,

paragraph 9.

. The Government member of the United Kingdom said that the first sentence of
paragraph 9 was sensible advice and well-established practice. The need to record such
instances, however, created a number of difficulties. It seemed difficult to distinguish
between a breach of standard which fell under Standard A5.1.4, paragraph 9, and one that
did not. It was accepted practice that in cases where breaches were unintentional and a
quick discussion led to immediate correction, no further action need be taken. True
breaches needed to be recorded, along with actions taken to remedy them. Requiring
inspectors to record every exercise of discretion would lead to unnecessary paperwork and
follow-up on matters of minor deficiencies. The second sentence imposed a heavy
obligation on inspection services with no real gain in terms of the health and safety of
seafarers.

. The Employer Vice-Chairperson supported the proposed amendment.

. The Worker Vice-Chairperson strongly opposed the proposed amendment. Inspectors were
professionals and they should have the discretion to give warnings and advice instead of
ingtituting or recommending proceedings. However, paragraph 9 only allowed for such
discretion where there was no prior history of similar breaches. When warnings were
issued, arecord was necessary. If no record were kept, there would never be aprior history
of similar breaches. He recalled the balanced compromise agreement that had been reached
in Standard A5.2.1, paragraph 6(b), regarding the detention of ships when non-conformity
constituted a serious or repeated breach of the requirements of the Convention. The
Workers group believed that this issue was one of substance and preferred to retain the
second sentence, since keeping arecord of warnings was no great burden.

. The Government member of the Bahamas concurred with the view expressed by the

Government member of the United Kingdom. Responding to the point raised by the
Worker Vice-Chairperson in relation to Standard A5.2.1 on port inspections, he noted that
port state control inspectors only had access to records of breaches found during port state
control inspections. In order to access flag state records, port state control inspectors would
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need to make a specific request to the flag State, which they would only do in case of
problems. There was, thus, no likelihood that port state control inspectors would even be
aware of the existence of any recorded exercise of discretion.

The Government member of Egypt said that the text in question referred to flag state
obligations and pointed out that record-keeping was equally important for the flag State
and the port State.

The Government member of Spain noted that the Labour Inspection Convention, 1947
(No. 81) did not provide for record-keeping in cases of discretion. However, the Workers
argument carried weight. He suggested compromise wording based on the text of
Convention No. 81.

The Government member of Germany supported the deletion of the second sentence, since
the obligation represented a tremendous administrative burden which would serve as a
disincentive for inspectors to exercise discretion at all. The time inspectors spent on
administrative tasks would not be available for inspection.

The Government member of Egypt supported the aim of the proposed amendment, which
was intended to reduce the workload of inspectors and avoid bureaucracy. Instead of
recording every single detail, inspectors should rather be able to check the actual working
and living conditions of seafarers. Nonetheless, arecord of any inspection of the ship at the
last port of call should be kept on board, so that it would be available at its next port of call.

The Government member of Norway supported the amendment. A captain normally did
not wish to be in breach of standards, but might smply not be aware of the problem and
would be pleased if the inspector signalled it. The obligation was overly strict, formalistic
and embarrassing. It would not encourage cooperation between captains and inspectors.

The Government member of the United Kingdom pointed to the need for a clear distinction
between port state control and flag state control. Speaking only on behalf of the United
Kingdom, he explained that there were three types of breaches. serious breaches which
called for prompt action; minor breaches which would be covered by A5.2.1, paragraph 4,
and what one might call “trivial” or “insignificant” breaches, that is to say, unintentional
deficiencies which would be immediately rectified. Having listened to the Workers' view,
he suggested a compromise wording to replace in the first sentence after “when”, the word
“the” by the words “thereis no clear or significant”.

The Government member of Spain objected to the use of the words “trivia” or
“insignificant”, since this would create legal uncertainty. He suggested taking up the
language of Convention No. 81, which comprised the principa ILO standard in matters of
inspection. The new Convention should not allow for a broad scope of legal interpretation.
Therefore, he opposed the proposed amendment.

The Government member of Brazil agreed. Recalling Convention No. 81 and the Labour
Inspection (Seafarers) Convention, 1996 (No. 178), which specifically applied to the
maritime sector, she noted that a record of exercises of discretion would go against the
provisions of Convention No. 81.

The Government member of France endorsed the alternative wording suggested by the
Government member of the United Kingdom. Even if the second sentence were deleted,
inspectors would not be prevented from putting their comments in writing. The
professional judgment of inspectors should be trusted. In the future, there might be a need
for acode of practiceto provide guidance to ship inspectors.

ILC94-PR7(Part 1)-2006-02-0376-1-En.doc 7/109



1042.

1043.

1044.

1045.

1046.

1047.

1048.

1049.

1050.

1051.

1052.

1053.

The Government member of Japan pointed out that discretion was only provided for where
there was no prior history. Otherwise, inspectors would be required to institute or
recommend proceedings. The last sentence should therefore be retained for the sake of
legal certainty.

The Government member of the Republic of Korea felt that there were two ambiguities.
One concerned the issue of who kept the records and the other was the content. Keeping a
record of al deficiencies would represent a very heavy workload for the flag state
administration. He therefore supported the proposed amendment.

The Government member of the Bolivarian Republic of Venezuela noted that inspectors
required a degree of flexibility, since systems differed across the globe. Inspectors' reports
might be used for other purposes and by other parties, such as by those responsible for the
investigation of accidents. Therefore, the Convention should afford sufficient flexibility to
member States in implementing their obligations with respect to inspection.

The Government member of Nigeria associated himself with the Workers' view and stated
that the reference in Standard A5.1.4 to “prior history of similar breaches’ made it clear
that so-called trivial breaches might not be so trivial after all. A record should be
established on al breaches without distinction, otherwise a ship might continue to sall
from port to port without rectifying detected problems.

The Government member of Pakistan suggested replacing the word “shall” with “may” in
the second sentence of paragraph 9. This would permit further discretion in determining
the level of breach to record.

The Government member of Singapore, recalling that inspections were often carried out
not by competent authorities but by recognized organizations, said that it was preferable to
establish a report of al warnings and advice provided. He was therefore in favour of the
text in its current reading. The suggestion of the Government member of Pakistan might
provide away forward.

The Worker Vice-Chairperson shared the concern raised by the Government member of
Spain regarding the possible use of the terms “trivial” or “insignificant”. The proposal of
the Government member of the United Kingdom was useful. In addition, he proposed to
delete the word “warnings’ in the first line of the first sentence.

The Government members of Argentina, France and the United Kingdom, as well as the
Employer Vice-Chairperson, agreed with the proposal made by the Workers' group.

The Chairperson proposed that without formally introducing amendment D.23, the entire
text of Standard A5.1.4, paragraph 9, should be referred to the Drafting Committee with a
view to incorporating the proposed language. The Drafting Committee would consider as
well amendment D.28, which only affected the Spanish text.

It was so agreed.

The Drafting Committee proposed the following wording for Standard Ab5.1.4,
paragraph 9: “Inspectors shall have the discretion to give advice instead of ingtituting or
recommending proceedings when there is no clear breach of the requirements of this
Convention that endangers the safety, health or security of the seafarers concerned and
where thereis no prior history of similar breaches.”

The Employer and Worker Vice-Chairpersons agreed with the proposal.
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. The Committee adopted proposal C.R./D.5 from the Drafting Committee. As a result,
amendments D.23 and D.28 fell.

. Paragraph 9 was adopted as amended.

. Standard A5.1.4, paragraphs 10, 11, 12, 13, 14, 15, 16 and 17, were adopted without
amendment.

. The Government member of the United States withdrew amendment D.21.
. Standard A5.1.4 was adopted as amended.
. Guideline B5.1.4, paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and 9, were adopted without amendment.

. The Chairperson opened a genera discussion on the issues raised in amendment D.24,
which was sponsored by the Government members of the Netherlands and the United
Kingdom, and sought to delete subparagraph (d).

. The Government member of the United Kingdom indicated that, although the provision in
guestion only consisted of a guideline, it was his Government’s wish to be able to follow
the guidelines as closdly as possible. However, subparagraph (d) would require all
competent authorities in the various member States to include in their annual reports
statistics on all seafarers subject to their national laws and regulations. The problem lay
with the broad scope of the Convention. As the wording referred to seafarers subject to
national laws and regulations, it was not confined to seafarers on ships flying the flag of
the member State, but to al residents of the country concerned working on any ship,
whatever the flag State. While it might be practical for a country to compile statistics on
the STCW certificates issued or the number of seafarers working on ships flying the flag of
that country, the provision as currently worded was much wider, covering all nationals and
residents of the country working on ships flying any flag. Such statistics would also have
to cover, for example, part-time and occasional workers, who might just work for one or
two months a year, such as students on vacation jobs. In his view, it would be nearly
impossible to collect such statistics, which would not in any case be reliable. The provision
should be del eted.

. The Employer Vice-Chairperson indicated that as recent studies had demonstrated, it was
very difficult to obtain reliable statistics of the type specified by the provision, even from
countries with well-developed administrative systems. The burden of producing such
statistics would be heavy and his group therefore supported the proposal for the deletion of
the subparagraph.

. The Worker Vice-Chairperson recalled that the provision in question was only a guideline.
He added that UNCLOS dready established a requirement for flag States to ensure
effective jurisdiction over vessels flying their flags, among other matters in relation to the
socia conditions of seafarers. As flag States generally had nationa laws and regulations
applicable to their ships, they needed to know which seafarers were working on those ships.
With regard to the nationals of a country who worked as seafarers on ships flying the flags
of other countries, they came under the laws and regulations of that flag State, and were
not therefore concerned by the statistics required by the provision under review. As flag
States normally wished to know the numbers of seafarers employed on vessels flying their
flag, for example, for security reasons, he believed that there should be no difficulty in
retaining the provision.

The Government member of the United Kingdom replied that, as currently worded, the
provision appeared to include al types of workers, including for example part-time
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workers, as well as seafarers working on ships flying the flags of other countries. It would
be more judicious if it applied only to seafarers working on ships flying the flag of the
country concerned.

The Government member of Egypt noted that it would be very difficult for a country to
keep track of all the seafarers to whom it had issued certificates, as it was common for
them to change ships frequently and to have periods when they were not working, even
though they maintained their seafarers certificates. The statistics available might not
provide an accurate picture.

The Government member of Cyprus indicated that his country kept records of all seafarers
working on ships flying its flag, whatever their nationality. However, it would not be able
to compile statistics of Cypriot seafarers who worked on foreign vessels. If the provision
were to be limited to al seafarers working on flag state ships, the data compiled would be
useful.

The Government member of Singapore concurred.

The Government member of Norway drew attention to the fact that the whole of
paragraph 10 referred to the information to be contained in the annual report published by
the competent authority (i.e. maritime directorate), which would essentially cover the
activities of that authority over the previous year. The statistics called for went far beyond
the activities of the competent authority and would need to be obtained from central
statistical agencies, tax authorities, immigration services, etc. Although such data could be
obtained, their compilation would involve avery heavy burden for the maritime directorate.
Moreover, despite the burden involved, the reliability of the statistics might leave much to
be desired and there would in any case be little benefit to be drawn from their compilation.

The Government members of Germany and the Netherlands expressed similar views.

The Government members of Australia, China, Indonesia, Libyan Arab Jamahiriya and
Portugal supported the proposal to delete the subparagraph.

The Government member of France drew attention to the fact that the provision in question
was contained in a part of the Convention which related to the responsibilities of flag
States. He therefore supported retaining the subparagraph, as it was important for countries
to have information on the number of seafarers employed on the ships flying their flag.

The Government member of Malaysia indicated that such statistics would provide
important information for national studies and the development of seafarers’ careers.

The Government member of Denmark commented that many Government members
appeared to be giving a broader meaning to the provision than that understood by her
Government. In her view, the statistics in question only concerned seafarers working on
ships flying the flag of the country, whatever their nationality. It did not apply to nationals
of a member State working on ships flying the flag of another country. Information on
seafarers working on the national fleet was important for purposes of monitoring.
Agreement should therefore be reached on this narrower reading.

The Government member of Greece proposed that the issue be referred to the Drafting
Committee with a request to ensure that the statistics required were limited to seafarers
working on ships flying the flag of the country concerned.

The Government members of Mexico and the Republic of Korea agreed.
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The Worker Vice-Chairperson believed that the discusson had highlighted certain
misunderstandings. The subparagraph formed part of a section deaing with the
responsibilities of flag States. The statistics in question therefore covered the seafarers
working on ships flying the flag of the member State concerned. He had no doubt that all
governments wished to know who was sailing on ships flying their flags. Indeed, once the
Seafarers’ Identity Documents Convention (Revised), 2003 (No. 185) had been widely
ratified, such statistics would in any case exist as a result of the process of issuing identity
documents.

The Employer Vice-Chairperson observed that it was very difficult to gather such dataon a
worldwide basis. If, however, Guideline B5.1.4, paragraph 10(d), referred only to seafarers
on ships flying the reporting State's flag, the provision would not be problematic and
should accordingly be referred to the Drafting Committee.

The Government member of Denmark suggested adding the words “for ships flying its
flag” to the chapeau of Guideline B5.1.4, paragraph 10, since this qualification should aso
apply to the other statistics mentioned in paragraph 10.

The Chairperson considered that there appeared to be consensus in favour of limiting the
reporting requirements to seafarers under the flag of the reporting State and proposed
sending Guideline B5.1.4, paragraph 10(d), to the Drafting Committee.

The Government member of the Bahamas strongly objected. For historical reasons, the
Bahamas did not gather any of the statistics required by Guideline B5.1.4, paragraph 10(d).
To establish such a system would require a maor increase in the resources of the
competent authority, which would make it difficult for the Bahamas to ratify the
Convention. He also questioned the usefulness of the information as it would only be
possible to provide a “snapshot” of which seafarers were on a ship under their flag at a
given point in time.

The Chairperson suggested that the number of berths already provided a good indication of
the size of the workforce.

The Government member of the Bahamas replied that such a requirement could certainly
be met, but the current draft did not reflect this and should be amended accordingly.

The Worker Vice-Chairperson said that the Convention’s aim was to guarantee that flag
States would ensure decent work on board ships flying their flag and expressed his
astonishment that some States were not in a position to collect statistics on the working
population on their ships. If comprehensive statistics were not available, information such
as that suggested by the Chairperson could be useful. The current draft was aready very
flexible and was in any case a hon-mandatory guideline on how States should report
annually.

The Chairperson considered that a broad agreement existed in support of the suggestion
put forward by the Government member of Denmark. The Drafting Committee would be
asked to draw up language that would restrict reporting requirements to ships flying the
reporting State' s flag and suggested that the Committee would reconsider the issue once a
new draft had been drawn up.

It was so decided.
The Drafting Committee proposed the following wording for Guideline B5.1.4,

paragraph 10: ‘ The annua report published by the competent authority of any Member, in
respect of shipsthat fly its flag, should contain:”.
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1087. The Employer and Worker Vice-Chairpersons agreed with the proposal.

1088. The Committee adopted proposal C.R./D.6 from the Drafting Committee. As a resullt,
amendment D.24 fell.

1089. Paragraph 10 was adopted as amended.

1090. Guideline B5.1.4 was adopted as amended.

Regulation 5.1.5
1091. Regulation 5.1.5 was adopted without amendment.
1092. Standard A5.1.5 was adopted without amendment.

1093. Guideline B5.1.5 was adopted without amendment.

Regulation 5.1.6

1094. Regulation 5.1.6 was adopted without amendment.
1095. Standard A5.1.6 was adopted without amendment.

1096. Guideline B5.1.6 was adopted without amendment.

Regulation 5.2

1097. Regulation 5.2 was adopted without amendment.

Regulation 5.2.1

1098. The Government member of the United States withdrew an amendment (D.40), prior to its
discussion.

1099. Regulation 5.2.1 was adopted without amendment.
1100. Paragraphs 1, 2 and 3 of Standard A5.2.1 were adopted without amendment.

1101. The Chairperson opened a general discussion on the issues raised in amendment D.41,
which was sponsored by the Government members of Austria, Belgium, Bulgaria, Cyprus,
Denmark, Estonia, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain,
Sweden and the United Kingdom, and sought to replace paragraph 4 by the following
paragraph:

Where, following a more detailed inspection, the working and living conditions on the
ship are found not to conform to the requirements of this Convention, the authorized officer
shall forthwith bring the deficiencies to the attention of the master of the ship, with the

required deadlines for their rectification; and, when considered appropriate by the port State,
shall:

(& notify arepresentative of the flag State; and/or
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(b) provide the competent authorities of the next port of call with the relevant information;
and/or

() bring the deficiencies to the attention of the appropriate seafarers’ and shipowners
organizations in the Member in which the inspection is carried out.

1102. The Government member of the United Kingdom, speaking on behalf of the Government
members of the Committee Member States of the European Union, as well as on behalf of
the Government members of Bulgaria, Iceland, Norway and Romania, underlined the
importance of the proposed amendment. The proposal sought to ensure the appropriate
balance in the practical implementation and enforcement of the Convention between
ensuring the proper and full provision of rights and protection to seafarers and shipowners,
and the need to ensure that the work of inspectors in ensuring the effective, uniform and
global implementation of the requirements of the Convention did indeed add value and did
not have the overal consequence of being an unwanted, ineffective and costly
administrative burden. The current text of Standard A5.2.1, paragraph 4, did not provide
this proper balance by a very large margin. Many Governments considered the proposal
necessary to convince ministers and parliaments that public resources were being
effectively deployed in implementing this Convention. The reporting of serious breaches
was not at all problematic, but the reporting requirement in paragraph 4 would apply to all
inspections that raised as little as one deficiency. By way of illustration of the scale of the
reporting burden, the speaker noted that in the Paris MOU port state control region some
8,659 deficiencies were raised last year. Some typica examples of these were air-
conditioning units without an air filter, damaged fluorescent lights without a cover,
missing rubber mats in front of a switchboard, damage in the galley, signs of parasites,
dirty fridges, dirty galey floors, no thermometers to measure fridge temperature, etc. All
these minor deficiencies would nevertheless require the port state control officer to follow
the procedure set out in paragraph 4(a)-(c) even for ships having five or fewer deficiencies.
The existing port state control systems of Paris and Tokyo MOU and the United States
Coast Guard had excellent reputations for the effective enforcement of IMO and ILO
requirements relating to maritime safety, security, protection of the marine environment
and seafarers’ living and working conditions. Indeed, much of Title 5 of the Convention
was based on the best practices developed over many years within these port state control
systems. None required reporting after every inspection to the next port of call, the flag
State and the seafarers’ and shipowners organizations. This reporting reguirement would
divert valuable inspection services away from important ship inspection work. As
resources were alocated for both inspections and follow-up to inspections, inspectors
would have less time available for inspection of ships. Deficiencies would also be
identified in the absence of the reporting requirement. The three regions that had
concluded Memoranda of Understanding on port state control recorded all deficienciesin a
computer database that could be checked in subsequent ports. Inspections could thus be
targeted based on the number of deficiencies and the last inspection and carried out on a
priority basis in case of serious offenders. If flag States, seafarers or shipowners wished to
consult the inspection history of a particular ship, they could use the web ste
www.equasis.org which was set up by the maritime administrations of France, Japan,
Singapore, Spain, United Kingdom and United States. The purpose of this web site was to
collate existing information from public and private sources and to make it freely
available. Substandard shipping was detrimental to its customers, seafarers, the
environment, ship safety and fair competition. The requirements of the proposed
Convention should not be a disincentive to its effective, uniform and global
implementation and enforcement. These concerns had been raised previously and should
be taken seriously. The complete removal of professional judgment in the Office text did
not benefit anyone — the seafarer, shipowner or flag State.
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The Employer Vice-Chairperson supported the proposal, but noted that by using the
expression “and/or” in subparagraphs (a) and (b) of the proposal, the shipowners might be
the only ones to receive the information, which was probably not the intent of the sponsors.

The Worker Vice-Chairperson recaled that a the Intersessionad Meeting some
67 Governments had agreed to the importance of this sensitive provision, which was the
only one to dea with situations not calling for the ship’s detention. Detention represented
the ultimate sanction, and there were many instances where the follow-up action would not
be the ship's detention. Standard A5.2.1, paragraph 4, dealt with the situation where,
following a more detailed inspection, the working and living conditions on the ship were
found not to conform to the requirements of this Convention, but the detention of the ship
was not envisaged. In this case, the flag State, the next port of call and the shipowners' and
seafarers organizations should be informed. It was wholly appropriate that seafarers
organizations in the port should be informed of the breach in order to assist in resolving
problems. The proposal would allow inspectors to notify the flag State, the next port of call
and the shipowners' and seafarers’ organizations, only if they considered it appropriate.
Furthermore, the three notification requirements were connected by the word “and/or”,
which did not make sense. Paragraph 4 could deal with serious as well as less serious
deficiencies. If there were no water, no stores or no heating on board, it should not be at
the discretion of the inspector to notify or not. The speaker reminded the Committee that
detailed inspections were carried out for clear reasons, as indicated in paragraph 1. The
notification procedure set out in the current text of paragraph 4 was balanced and

appropriate.

The Government member of Australia stated that, as a country actively engaged in port
state control, Australia supported the proposal. Appropriate wording should be found to
provide that no immediate reporting on minor deficiencies was required.

The Government member of Singapore shared the rationale behind the proposed
amendment which aimed at rendering the inspection process more practical.

The Government member of Spain, referring to the Spanish text of the proposed
amendment, preferred the words “més detdlada’ instead of the words
“mas pormenorizada” which would aso be in line with a similar expression used in
Appendix A5-I11.

The Government member of New Zealand endorsed the views of the previous speakers.
The proposed amendment was fully consistent with established procedures under port state
control regimes such as the Tokyo and the Paris MOUSs.

The Government member of the Bahamas agreed with the thought behind the proposed
amendment and found the current Office wording overly prescriptive, leaving no room for
discretion for port state control officers.

The Government member of the Russian Federation supported the amendment.

The Government member of the United States agreed with the intent of the proposed
amendment and stressed the importance of the availability of the information through
public databases. She was not entirely satisfied with the language used in either the Office
text or the proposed amendment.

The Government member of the United Kingdom stated that the proposed formulation was
essentially correct, athough the Drafting Committee might be asked to improve it. In
essence, it would be for the port state control officer to choose any or al of the three
options (a), (b) or (c) referred to in the amendment for communi cating information.
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The Worker Vice-Chairperson stressed that there was a graduated scale of deficiencies that
went from the trivial to the life-threatening. The issue was how to manage a graduated
response to breaches of increasing seriousness. Seafarers organizations demanded
notification on breaches, whether or not shipowners or flag States wished to be informed.

The Chairperson suggested the establishment of an informal working group to resolve the
issues raised during the discussion on the original text and the amendment.

The Government member of the United Kingdom believed that there was no need to set up
an informal working group and preferred the text of the amendment to be sent to the
Drafting Committee. He was prepared to consider any proposa the Workers' group might
wish to submit under the Guidelines.

The Worker Vice-Chairperson agreed with the idea of an informal working group and
opposed any suggestion that the issue should be dealt with in non-mandatory Code B. He
understood the Government members concerns with regard to minor deficiencies and felt
sure that compromise wording could be found. Title 5 was critically important in terms of
delivering seafarers’ rights.

The Employer Vice-Chairperson and the Government member of Greece supported the
idea of setting up an informal working group.

The Chairperson indicated the issues raised during the discussion would be referred to an
informal working group of reasonable size, which would be requested to report back to the
Committee of the Whole as soon as possible.

The Government member of Norway reported to the Committee on the work of the
informal working group established to address issues raised in connection with
amendment D.41. The informal working group had considered amendment D.41 and the
proposed Convention, taking into account the related administrative burden. 1t had agreed
that minor matters should not be covered by the reporting requirement and that the
professional judgment of inspectors should be respected. However, matters of concern
needed to be reported, as this issue was of particular interest to the socia partners. The
suggested text agreed upon read as follows:

Where, following a more detailed inspection, the working and living conditions on the
ship are found not to conform to the requirements of this Convention, the authorized officer
shall forthwith bring the deficiencies to the attention of the master of the ship, with required
deadlines for their rectification. In the event that such deficiencies are considered by the
authorized officer to be significant, or relate to a complaint made in accordance with
paragraph 3, the authorized officer shall bring the deficiencies to the attention of the
appropriate seafarers organization in the Member in which the inspection is carried out and
the shipowners’ organization of the flag State, and may:

(& notify arepresentative of the flag State,

(b) provide the competent authorities of the next port of call with the relevant information.

The Government member of Norway recalled that an informal working group had been set
up to consider the changes that might be made to paragraph 4, taking into account the
views expressed during the discusson of amendment D.41. Following his earlier
presentation of the text proposed by the informal working group, there had been further
consultations, during which agreement had been reached on the following text:

Where, following a more detailed inspection, the working and living conditions on the
ship are found not to conform to the requirements of this Convention, the authorized officer
shall forthwith bring the deficiencies to the attention of the master of the ship, with required
deadlines for their rectification. In the event that such deficiencies are considered by the
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authorized officer to be significant, or relate to a complaint made in accordance with
paragraph 3 of this Standard, the authorized officer shall bring the deficiencies to the attention
of the appropriate seafarers and shipowners' organizations in the Member in which the
inspection is carried out, and may:

a) notify arepresentative of the flag State;

b) provide the competent authorities of the next port of call with the relevant information.

The speaker explained that the changes to the text were intended to take into account the
rea administrative burden on States. The changes consisted of the addition of the phrase
“in accordance with paragraph 3 of this Standard”. A further change concerned the phrase
“in the Member in which the inspection is carried out”, to provide guidance as to the
shipowners and seafarers’ organizations which were to be informed. He added that the
first level of notification was with the master of the ship, which was considered to be
appropriate for the type of deficiencies addressed in paragraph 4.

The Employer and the Worker Vice-Chairpersons accepted the text of the revised
amendment.

The Government members of Egypt, Japan, Republic of Korea, Nigeria and Pakistan
accepted the text proposed by the informal working group.

The Government member of the United Kingdom, speaking on behaf of the Government
members of the Committee Member States of the European Union, stated that the proposal
of the informal working group differed significantly from the origina amendment and
would involve an additiona burden for seafarers, shipowners, flag States and port States.
However, his delegation had participated in the deliberations of the informal working
group in a congtructive frame of mind. In that spirit, he was prepared to agree reluctantly to
the proposed text.

The Government members of Maaysia and Singapore indicated that, athough the
proposed text departed from current PSC practices, they could support it.

The Government member of France, while supporting the text, drew attention to the
French trandation of the term “more detailed inspection”, which occurred on severa
occasions in the instrument. The correct term in French would be “inspection plus
detaillée”.

The Government member of Benin a so supported the text and drew attention to a drafting
error in the French version.

The Government member of Argentina supported the proposed text and drew attention to
two drafting points in the Spanish version, including the tranglation of the term “detailed
inspection” and the inclusion of the word “and” between subparagraphs (a) and (b).

The text proposed by the informal working group was adopted and amendment D.41
consequently fell.

Standard A5.2.1, paragraph 4, was adopted as amended.
Standard A5.2.1, paragraph 5, was adopted without amendment.
The Chairperson opened a general discussion on the issues raised in amendment D.31,

which was sponsored by the Government members of Australia, China, Japan, Republic of
Korea, Russian Federation and Singapore and sought, in the last sentence of
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Standard A5.2.1, paragraph 6, after the words “shall aso inform”, to delete the word
“forthwith”.

The Government member of Japan recalled that the paragraph covered cases in which
authorized officers uncovered breaches during their inspections which were grave and
required the ship to be detained in port and the types of procedures to be followed in such
cases. The term “forthwith” was used on two occasions. In the first case, if the ship was
prevented from sailing, the authorized officer was under the obligation to notify the flag
State forthwith and to request it to reply within a prescribed deadline. In such cases,
immediate notification was justified. The second time the term was used, however, it
related to the authorized officer’s informing the appropriate shipowners and seafarers
organizations in the port State. The question was one of timing and amount of information.
If information were provided immediately, it would be incomplete and would not include,
for example, elements contained in the reply of the flag State. Bearing in mind that
paragraph 4 aready required the appropriate seafarers and shipowners organizations to
be duly notified of observed deficiencies, the obligation under paragraph 6 constituted a
second notification, for which fuller information would naturaly be required. It was
therefore proposed that the second “forthwith” should be del eted.

The Employer Vice-Chairperson supported the proposal.

The Worker Vice-Chairperson recalled that the present provision had been discussed at
great length at the PTMC and again at the Intersessiona Meeting in 2005, where the
present wording of the paragraph had been proposed by the Government members present,
including the Government member of Japan. He therefore believed that the proposed
amendment congtituted a serious breach of an agreement that had been reached on a
delicate package of provisions and was therefore provocative.

The Government member of the United Kingdom, speaking on behalf of the Government
members of the Committee Member States of the European Union, supported the
comments made by the Workers' group and accordingly opposed the proposed amendment.
Paragraph 6 concerned very serious cases justifying the ship’s detention and was therefore
very different from cases of non-conformity covered by paragraph 4.

The Government members of Benin, Canada, Ghana, Namibia, New Zealand and South
Africapreferred the Office text.

The Government member of Japan denied that the proposal was intended to be provocative.
The concern of the sponsors was that full and reliable information be provided to the
organizations concerned. There might be cases in which the detention of a ship was based
on erroneous information which, if provided forthwith to shipowners and seafarers

organizations, would tend to aggravate the situation.

The Employer Vice-Chairperson withdrew his support for the proposal.

The Government members of Australia and Singapore, as co-sponsors of the amendment,
withdrew their support.

The Government member of Japan, noting that there was little support for the proposal,
withdrew amendment D.31.

Standard A5.2.1, paragraph 6, was adopted without amendment.

Paragraphs 7 and 8 of Standard A5.2.1 were adopted without amendment.
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Standard A5.2.1 was adopted as amended.

The Government member of the Russian Federation withdrew amendment D.33.
Guideline B5.2.1, paragraph 1, was adopted without amendment.

Guideline B5.2.1 was adopted without amendment.

Regulation 5.2.2 was adopted without amendment.

Standard A5.2.2 and Guideine B5.2.2 were adopted without amendment.

Regulation 5.3

1150.

1151.

1152.

1153.
1154.
1155.
1156.

1157.

Paragraphs 1 and 2 were adopted without amendment.

The Government member of Australia, on the basis of the clear advice provided by the
Office that paragraph 3 would not require the establishment of a specific regulatory
framework, withdrew amendment D.22.

The representative of the Secretary-General explained that Regulation 5.3, paragraph 3, did
not include an obligation for a Member to establish a specific regulatory framework where
it did not have specific recruitment and placement services for seafarers.

Regulation 5.3, paragraph 3, was adopted without amendment.

Paragraph 4 was adopted without amendment.

Regulation 5.3 was adopted without amendment.

Standard A5.3 and Guideline B5.3 were adopted without amendment.

Title 5 was adopted as amended.

Appendices A5-I, A5-II, A5-lll and B5-I

1158.

11509.

1160.

Appendices A5-1 and A5-I1 were adopted without amendment.

The Chairperson opened a general discussion on the issues raised in amendment D.25,
which was sponsored by the Government members of Norway, Portugal and Sweden, and
sought to delete the words “ Payment of wages’ from Appendix A5-I11.

The Government member of Norway signalled the sponsors' intention to withdraw the
amendment, but wished to explain its reasoning. The amendment was not about the
payment or non-payment of wages, but rather about port state control. Appendix A5-111
provided a list of genera areas that were subject to port state inspection. With the
exception of “payment of wages’, al the items on that list could either be inspected on
board or were documented on board. Seafarers wages did not fall into this category of
items however. Seafarers wages went into bank accounts on shore and while seafarers
might keep monthly bank statements on board, these were private documents that they
could not be obligated to share. Companies accounts confirming the transfer of wages
were not available on the vessel either. This made it difficult to find confirmation on the
vessel that wages had been paid. In addition, the wide scope of the definition of “seafarer”
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created problems. A number of seafarers covered by the proposed Convention were not
employed by the shipowner. It would, therefore, be impossible to require that their
information should be shared with the captain or the shipowner. Non-payment of wages
was a serious problem, but it was addressed through the Convention's complaint
procedures. Therefore, the speaker’s delegation wished to state, for the record, that when
implementing the Convention, Norway would understand that ships would not be required
to carry wage accounts on board for all seafarers. Norway would implement the
Convention nationally on the understanding that ships were not required to carry wage
accounts on board, and in doing so would cooperate with other Paris MOU States. On a
separate issue, the speaker noted that Appendices A5-1 and A5-111 were identical. The
Committee might wish to ask the Drafting Committee to combine them into a single
appendix.

The Worker Vice-Chairperson noted that non-payment of wages was a serious issue and
needed to be addressed. The International Transport Workers Federation (ITF) had
recovered tens of millions of dollars of back pay annually in recent years and these sums
represented only the tip of the iceberg. Therefore, the speaker was pleased that the
amendment would be withdrawn and appreciated the recognition given to this issue.
Referring to the proposal to combine Appendices A5-1 and A5-111, it would be best to keep
them separate. Although the appendices were identical at this time, they might evolve
separately in future.

The Government member of Norway withdrew amendment D.25.
Appendices A5-111 and B5-1 were adopted without amendment.
All Appendices were referred to the Drafting Committee for its consideration.

The representative of the Secretary-General indicated that the Drafting Committee, in its
review of Appendix A5-II, had noted that the Declaration of Maritime Labour
Compliance — Part Il included only the signature of the certifying authority and sought to
know whether Part |1 of the Declaration had aso to be signed by the shipowner responsible
for drawing up the measures contained therein.

The Employer Vice-Chairperson was in favour of including the signature of the shipowner,
or the shipowner’s authorized representative, such as the master. The Worker Vice-
Chairperson and the Government member of the United Kingdom agreed.

remarks

Recalling the task that the President of the Conference had given to the Committee of the
Whole at the start of the session, the Chairperson was pleased to report to the President of
the Conference that the Committee had proved itself equal to the task. It had successfully
produced the final text of a proposed consolidated maritime Convention.

The Employer Vice-Chairperson said it was a miracle that a group as large as the
Committee of the Whole, dealing with issues that covered the entire working life of a
seafarer, had been able to complete its work in the time alotted. It had been a truly
remarkable series of meetings. The expertise demonstrated throughout the discussions had
been exceptional. The Committee had been successful in finding consensus among
Governments, Employers and Workers on charting the direction the maritime industry
should take in the decades to come. The speaker thanked his Government and Worker
colleagues for their contributions.
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The Worker Vice-Chairperson thanked the Office for its work. Although the Workers
group had been ready to adopt the proposed Convention two weeks earlier, the work of the
Committee had made the text even better. The first judgment of the text would come from
Governments as they considered ratifying the Convention. Ultimately, however, it was
seafarers who would judge the Convention, which the Workers' group still regarded as a
seafarers bill of rights. In thanking his colleagues on the Committee, the speaker
expressed his special appreciation of the contribution of the Employer Vice-Chairperson,
to whom much of the success of the drafting of the proposed Convention could be
attributed. Finally, the speaker stated he was confident of a favourable vote on the adoption
of the Convention.

The Government member of Greece compared the consolidation exercise to the voyage of
Odysseus. Now, the Committee found itself only metres away from the home port of
Ithaca. He added that as long as the maritime industry existed, Greece would continue to
be present and active in efforts to improve the industry.

The Government member of the United Kingdom expressed what he believed were the
sentiments of a great many European countries in paying tribute to the strong leadership,
enthusiasm and endurance of the Chairperson. He aso thanked his colleagues, the
Employer and Worker Vice-Chairpersons.

The Government member of Argentina stated that 30 years ago her country’s Minister of
Labour had come to this city to work towards the adoption of Convention No. 147. This
Argentine delegation was proud to have participated in the work preceding the adoption of
the new consolidated Convention. She expressed the hope that the hard work accomplished
by the Committee would benefit that important group of workers who were the focus of the
Committee's concern — the seafarers of the world.

The Government member of the Philippines expressed her heartfelt thanks to the President
of the Conference, the Chairperson and Friends of the Chair, her fellow Committee
members, as well as to the representative of the Secretary-General and al the members of
the secretariat, who had heard the concerns of her delegation and had provided assistance
in seeking a solution to meet those concerns.

The Government representative of Cyprus noted the strong aliance that had formed
between the Employers and Workers during the Committee’ s work. He hoped this alliance
would continue.

The Chairperson recalled that at the beginning of the Conference he had felt himself a the
start of a“long and winding road”. Later, he felt that it was more of a “magical mystery
tour”. He thanked the Office for the excellent preparation of the Conference, and thanked
his colleagues for having given him the opportunity to serve as Chairperson of the
Committee. It had been a pleasure, an honour and a privilege. He expressed his particular
appreciation for the Employer Vice-Chairperson’s consummate professionalism, and for
the extraordinary talent, leadership and personality of the Worker Vice-Chairperson. He
was grateful, too, for the valuable contributions of the Chairperson and Vice-Chairperson
of the Government group, and voiced his great respect for the President of the Conference.
Finally, to the representative of the Secretary-General, who had approached him four years
earlier to request his assistance in this consolidation exercise, he wished to say most
sincerely: “Thanks for bringing me along.”

The report of the Committee is submitted to the Conference for consideration.
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Geneva, 22 February 2006. (Sgned) Bruce Carlton,
Chairperson.

F. Abdel Hamid Elsayed,
Reporter.

D. Bdll,
Reporter.

G. Boumpopoulos,
Reporter.
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Report of the Drafting Committee of the
Tenth Maritime Conference

General

Articles

Article Il

The Committee noted and took action, as appropriate, on al requests of the
Committee of the Whole pertaining to specific drafting changes in the French text and the
Spanish version of the Convention.

In al provisions in which the term “the competent authority” appeared as the sole
referent for “ships that fly its flag”, the Drafting Committee replaced the term “ competent
authority” with words referring to the Member whose flag was being referred to, such as
“the competent authority of the Member”.

The Drafting Committee decided not to replace the term “sex” with “gender” in the
English text given the context and use of the former term in existing ILO instruments as
well as in the Convention, in particular in relation to freedom from discrimination and
equal access (Guideline B2.2.2, paragraph 4(a); Standard A4.4, paragraph 1; and Guideline
B4.4.2, paragraph 7) and to maritime labour market information (Guideline B1.4.1,
paragraph 1(g)).

Paragraph 1(a)

In response to a request by the Committee of the Whole relating to paragraph 1(a) of
Article Il of the English text, the Drafting Committee decided that it was not necessary to
replace the word “authority” with “authorities’ since the term “other authority” aready in
the text had a generic meaning which could be applied in either the singular or plural
sense.

Paragraph 1(j)

At the request of the Committee of the Whole, the Drafting Committee prepared a
wording for the definition of “shipowner” in accordance with the terms of reference
provided by the Committee of the Whoale. In particular, the Drafting Committee was asked
to ensure the identification of a single person as the responsible shipowner in respect of all
of the obligations imposed on the shipowner under the Convention, irrespective of any
subcontracting or other such arrangements.

Paragraph 4

In paragraph 4 of Article II, the Drafting Committee was requested to review the
French text and the Spanish version of amendment C.PI/D.10 relating to Article I,
paragraph 4, for alignment with the English text. It was decided to replace the term
“affectés a la navigation maritime commerciale” with the term “affectés a des activités
commerciales” and in Spanish the phrase “la navegacion maritima comercia” with the
phrase “las actividades comerciales’.

71124

ILC94-PR7(Part 1)-2006-02-0376-1-En.doc



At the end of paragraph 4 of Article Il, the Drafting Committee added the sentence
“This Convention does not apply to warships or naval auxiliaries’ in response to a request
of the Committee of the Whole to add wording similar to that in Article IlI(a) of the
STCW-95 Convention, namely “warships and naval auxiliaries’.

Article XV

In paragraph 2 of Article XV, the Drafting Committee added the words “of Members’
after “five governments’ and before “that have ratified the Convention” since it is member
States, not governments, that, strictly speaking, ratify Conventions. The Committee
decided it was not necessary to clarify the provision on proposa or support by “at least
five governments of Members that have ratified the Convention” since, in the context of
the first sentence and Article XIlI1, it was sufficiently clear that, when a government of a
Member that has ratified the Convention has proposed an amendment, only four additional
governments that have ratified the Convention are needed to further support or join in the
proposal; conversely, when a government of a Member that has not ratified the Convention
has proposed an amendment, five governments that have ratified the Convention are
needed to support or join in the proposal.

Explanatory note

The Drafting Committee noted that the term “ratifying Member” defined in
Article XV, paragraph 6, had a specific and narrow meaning which was not the same as
that intended in paragraphs 9 and 10 of the explanatory note. It therefore replaced the term
“ratifying Member” in those paragraphs with the term “Member which has ratified this
Convention”, which it considered more appropriate, especially in view of the use of the
latter term elsewhere in the Convention.

Title 1

Standard A1.2 — Medical certificate

In paragraph 10 of Standard A1.2 in the English text, the term “ships ordinarily
engaged in international trade” was replaced by “ships ordinarily engaged on international
voyages’ in view of the use of the term “international voyage” elsewhere in the
Convention, including a definition provided for the purpose of Regulation 5.1.3 (Standard
A4.1, paragraph 4(b); Regulation 5.1.3, paragraph 1(a); Standard A5.1.3, paragraph 13).
The Committee considered that the replacement gave effect to the intent expressed in the
proposed term “international trade” which was not otherwise used or defined within the
Convention.

Regulation 1.3 — Training and qualifications

At the request of the Committee of the Whole, the Drafting Committee included a
new paragraph 4 in Regulation 1.3, and clarified the intent that the date of entry into force
of mandatory provisions covering the subject matter, if adopted by the International
Maritime Organization, was the first date referred to.
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Title 2

Guideline B2.5.2 — Implementation by Members

In Guideline B2.5.2, the Drafting Committee added a reference in paragraph 2()(ii)
to the “State of nationality or State of residence, as appropriate” and a reference in
paragraph 3 to the State of residence of the young seafarer in order to aign those
paragraphs with paragraph 1 of the same Guideline as adopted by the Committee of the
Whole.

Standard A2.8 and Guideline B2.8.1

Noting that paragraph 2 of Guideline B2.8.1 contained essentially the same meaning
as paragraph 3 of Standard A2.8, the Drafting Committee decided to delete paragraph 2 of
that Guideline and consequentidly to replace the term *competent authority” in
paragraph 3 of the Standard with the words “each member State” from the Guideline.

Title 3

Standard A3.1 — Accommodation and recreational
facilities

In paragraph 2 of Standard A3.1, in order to give effect to the intention that advance
consultation was to take place in both situations contemplated by subparagraphs (a) and (b)
of paragraph 2, the Drafting Committee moved the reference to consultation into the
chapeau, thus aligning the French and English versions.

Guideline B3.1.11 — Recreational facilities, mail and
ship visit arrangements

In paragraph 4(j) of Guideline B3.1.11, the word “any” before charges was added in
order to avoid the possible implication that there should always be charges for the services
concerned.

Title 5

Standard A5.1.3 — Maritime labour certificate and
declaration of maritime labour compliance

In paragraph 10 of Standard A5.1.3, as requested by the Committee of the Whole, the
Drafting Committee placed an additional provision stating that any exemption granted by
the competent authority as provided in Title 3 was to be clearly indicated on Part | of the
declaration of maritime labour compliance, and restructured the paragraph accordingly.

Guideline B5.1.3 — Maritime labour certificate and
declaration of maritime labour compliance

As a consequence of the change made to Standard A5.1.3, paragraph 10, a sentence
was added by the Drafting Committee at the end of paragraph 1 of Guideline B5.1.3,
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which read: “Where an exemption is granted by the competent authority as provided in
Title 3, the particular provision or provisions concerned should be clearly indicated.”

In paragraph 2 of Guideline A5.1.3, the words “drawn up by the shipowner” were
added to aign the text with the description of the measures referred to in Part 1l of
Appendix A5-I1.

Standard A5.1.4 — Inspection and enforcement

At the request of the Committee of the Whole, the Drafting Committee revised
paragraph 9 of Standard A5.1.4 by deleting the word “warnings’ in the first sentence,
replacing the words “the breach of the standard does not endanger” with the words “there
is no clear breach of the standard that endangers’, and by deleting the second sentence in
accordance with the amendment adopted.

In paragraph 13 of Standard A5.1.4, the Drafting Committee added the words “not
exceeding six months” after the words “reasonable time” in order to comply with a request
of the Committee of the Whole.

Guideline B5.1.4 — Inspection and enforcement

As requested by the Committee of the Whole, the Drafting Committee clarified the
wording of paragraph 10 of Guideline B5.1.4 by adding after “published by the competent
authority” the words * of any Member in respect of shipsthat fly itsflag”.

Standard A5.2.1 — Inspections in port

In paragraph 4 of Standard A5.2.1 in the English text, the Drafting Committee added
the words “if they” before “relate to a complaint” to clarify the intention of the Committee
of the Whole that the authorized officer shall take the required action if the deficiencies
relate to a complaint made in accordance with that paragraph 3.

Guideline B5.2.1 — Inspections in port

In paragraph 2 of Guideline B5.2.1, the Drafting Committee replaced the term
“serious breach” with “breaches referred to”, in view of the content of the paragraph and
the order of the terms “serious or repeated breach” in the text of paragraph 6(b) of
Standard A5.2.1 as adopted.

Guideline B4.4.6 — Seafarers in a foreign port

In paragraph 1(a) of Guideline B4.4.6, a reference to the State of residence of the
seafarer was added as a consequence of the addition of such a reference to paragraph 1 of
Guideline B2.5.2 as adopted by the Committee of the Whole.

Appendix A5-II

In the section in Appendix A5-11 identifying the issuing authority at the beginning of
the maritime labour certificate and the interim maritime labour certificate, the Drafting
Committee replaced the word “person” with the word “ authority” and added “recognized “
before “organization” to align the content of the certificate with Standard A5.1.3,

paragraph 1.
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In Part | of the declaration of maritime labour compliance, the Drafting Committee
added a new section (d) stating “any exemptions granted by the competent authority in
accordance with Title 3 are clearly indicated in the section provided for this purpose
below” and inserted a new section concerning “Exemptions in accordance with Title 3"
following the section concerning “Substantial equivalencies’. As requested by the
Committee of the Whole, these revisions aigned the declaration with Regulation 5.1.3,
paragraph 10, as amended.

In accordance with a request agreed on the floor of the Committee of the Whole, the
words “seal or stamp of the authority, as appropriate” were added at the bottom of the
applicable sections to the Declaration.

In the declaration of maritime labour compliance, Part 1I, the Drafting Committee,
following a clarification of the Committee of the Whole which it had requested, added a
section for signature of the shipowner or its authorized representative certifying that the
measures drawn up were adopted to ensure ongoing compliance, between inspections, with
the requirements listed in Part I.

In all relevant parts of the certificate, declaration and interim certificate, to facilitate
ease of use, the Drafting Committee replaced the reference to Article 11, paragraph 1(j), of
the Convention with a footnote incorporating the definition of “shipowner” asfound in that
provision of the Convention.

Appendix B5-I

In the example provided in Appendix B5-1, the Drafting Committee incorporated the
changes required as a consequence of the corresponding revisions to the model found in
Appendix A5-11 (see above).
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