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Introduction

1. The Committee on Freedom of Association, set up by the Governing Body at its 117th
Session (November 1951), met at the International Labour Office, Genevaon 8, 9, 10 and
16 March 2001, under the chairmanship of Professor Max Rood.

2. The members of Panamanian, Venezuelan, Mexican and Danish nationality were not
present during the examination of the cases relating to Panama (Case No. 1965),
Venezuela (Cases Nos. 1986, 2067 and 2080), Mexico (Case No. 2013) and Denmark
(Case No. 2060), respectively.

3. Currently, there are 82 cases before the Committee, in which complaints have been
submitted to the governments concerned for observations. At its present meeting, the
Committee examined 46 cases on the merits, reaching definitive conclusions in 32 cases
and interim conclusions in 14 cases; the remaining cases were adjourned for the reasons set
out in the following paragraphs.

New cases

4. The Committee adjourned until its next meeting the examination of the following cases:
Nos. 2107 (Chile), 2110 (Cyprus), 2111 (Peru), 2112 (Nicaragua), 2113 (Mauritania), 2114
(Japan), 2115 (Mexico), 2116 (Indonesia), 2117 (Argentina) and 2118 (Hungary), because
it is awaiting information and observations from the governments concerned. All these
cases relate to complaints or representations submitted since the last meeting of the
Committee.

Observations requested from governments

5. The Committee is still awaiting observations or information from the governments
concerned in the following cases: Nos. 2017 (Guatemala), 2050 (Guatemala), 2095
(Argentina), 2096 (Pakistan), 2103 (Guatemala) and 2105 (Paraguay).

Partial information received from governments

6. In Cases Nos. 1995 (Cameroon), 2049 (Peru), 2068 (Colombia), 2094 (Slovakia) and 2097
(Colombia), the Government has sent partial information on the allegations made. The
Committee requests al of these governments to send the remaining information without
delay so that it can examine these casesin full knowledge of the facts.

Observations received from governments

7. As regards Cases Nos. 1888 (Ethiopia), 1951 (Canada/Ontario), 2079 (Ukraine), 2082
(Morocco), 2087 (Uruguay), 2088 (Venezuela), 2098 (Peru), 2099 (Brazil), 2100
(Honduras), 2102 (Bahamas), 2104 (Costa Rica), 2106 (Mauritius), 2108 (Ecuador) and
2109 (Morocco), the Committee has received the governments’ observations and intends to
examine the substance of these cases at its next meeting.
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Urgent appeal

8. Asregards Case No. 2052 (Haiti), the Committee observes that, despite the time which has
elapsed since the submission of the complaint, it has not received the observations of the
Government. The Committee draws the attention of the Government in question to the fact
that, in accordance with the procedural rules set out in paragraph 17 of its 127th Report,
approved by the Governing Body, it may present areport on the substance of this caseif its
observations or information have not been received in due time. The Committee
accordingly requests the Government to transmit or complete its observations or
information as a matter of urgency.

Direct contacts mission

9. Asregards Case No. 1970, the Government of Guatemala states in its communication of
20 February 2001 that it accepts the sending of a mission, as proposed by the Committee
on Freedom of Association at its November 2000 meeting [see 323rd Report, para. 284],
and that it henceforth offers all necessary cooperation so that the mission may take place
without delay. The Committee hopes that it will be possible to hold this mission, as part of
the follow-up to its recommendations in Case No. 1970, and requests the Office to
organize it with the Government.

Serious and urgent cases which the Committee
especially draws to the attention of the
Governing Body

10. The Committee considered that it should especially draw the Governing Body’s attention
to certain cases due to the seriousness and urgency of the issues raised in them. These
cases concern the following countries. Djibouti (Cases Nos. 1851, 1922 and 2042) and
Haiti (Cases Nos. 2035 and 2072).

Transmission of cases to the
Committee of Experts

11. The Committee draws the legislative aspects of the following cases to the attention of the
Committee of Experts on the Application of Conventions and Recommendations. Ukraine
(Case No. 2038), Belarus (Case No. 2090), Bosnia and Herzegovina (Case No. 2053),
Canada/New Brunswick (Case No. 2083), Lithuania (Case No. 2078), Luxembourg (Case
No. 1980), Romania (Case No. 2091) and Venezuela (Case No. 2067).

Effect given to the recommendations of the
Committee and the Governing Body

Case No. 1949 (Bahrain)

12. The Committee last examined this case at its meeting in November 2000 when it once
again urged the Government to take the necessary measures to bring its legiglation, in
particular Orders Nos. 9 and 10 of 1981, into line with the principles of freedom of
association so that workers' right to organize freely is effectively guaranteed. It also
recalled that the technical assistance of the Office was available should the Government so
desire [see 323rd Report, paras. 25-27]. In a communication dated 8 January 2001, the
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Government indicates that the Executive Council of Labour and Social Affairs Ministers
signed a Memorandum of Understanding with the ILO in November 1999 and that in the
framework of this Memorandum, the Government will endeavour to benefit from ILO
technical assistance and will keep the ILO informed of any development regarding the
revision of its labour legislation.

13. The Committee takes note of this information. It once again expresses the firm hope that
the labour legislation, and in particular Orders Nos. 9 and 10 of 1981, will be brought into
line with the principles of freedom of association so that workers' right to organize freely
is effectively guaranteed. It again requests the Government to keep it informed of all
measures taken or envisaged to amend the legidation in this respect.

Case No. 1998 (Bangladesh)

14. At its March 2000 meeting, the Committee examined this case concerning allegations of
denial of the right of trade union officers to leave the country to participate in international
trade union meetings as well as acts of anti-union discrimination, in particular the transfer
of a number of trade unionists employed by the Bangladesh Water Development Board
(BWDB) [see 320th Report, paras. 242-256]. The Committee called on the parties to come
to an agreement on the frequency of attendance to international trade union meetings by
trade union officers, which would take into account the nature of their work and
responsibilities within the BWDB. The Committee had also reguested the Government to
conduct investigations into the allegations of victimization through transfers of 76 persons,
and in this context requested the complainant to provide further information. The
Committee also called on the Government to guarantee that the rulings of the Labour
Appeal Tribunal against several of the transfer orders are applied.

15. In acommunication dated 24 October 2000, the Government states that the management of
Bangladesh Water Development Board carried out an extensive inquiry into the allegations
of denial of permission to participate in international meetings, and found that there had
been no such denials. Noting, however, that this conflicts with the former information
provided by the Government to the effect that there had been some refusals due to work
exigencies, the Committee again calls on the parties to come to an agreement on the
frequency of attendance at such meetings, taking into account the nature of the work and
the responsibilities within the organization.

16. Concerning the alegation of anti-union discrimination against trade unionists in the form
of transfers, the Government states that the management of BWDB have re-established the
inquiry committee to investigate this matter further. The inquiry committee had previously
asked the complainant to provide it with detailed information concerning the 76 employees
to facilitate the investigation; however, the Government states that such information has
not been forthcoming. The Government points out that the Committee also requested the
complainant to provide this additional information. In the absence of this information, the
Government could only repeat the previous findings of the inquiry committee. In this
context, the Committee can only regret that the complainant did not provide the additional
information requested by the Government and the Committee.

Case No. 1849 (Belarus)

17. The Committee last examined this case at its June 2000 meeting when it requested the
Government urgently to take the necessary measures to ensure a satisfactory solution,
including full compensation for lost wages, for the Minsk metro workers and Gomyel
trolleybus drivers who were dismissed for having undertaken strike action [see 321st
Report, paras. 15-18.]
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18.

19.

20.

In a communication dated 4 October 2000, the Government provided a full list of all 56
Minsk metro workers and 15 Gomyel trolleybus drivers who had been dismissed and their
current employment status.

The Committee takes due note of this information. In particular, it notes that 19 of the
Minsk metro workers have now found other employment, mostly through the national
employment services, while the remaining 37 have been said to have “ not applied” to the
national employment services. No further information is given on the efforts made to
provide satisfactory employment solutions to these latter workers, nor is there any mention
of any compensation for lost wages. As for the Gomyel trolleybus drivers, the Committee
notes from the information provided that 12 out of the 15 workers concerned appear to
have been reinstated, while three others are simply described as unemployed. Again, no
information has been given on any compensation provided for lost wages following their
dismissal for the exercise of legitimate trade union activity.

The Committee is bound once again to emphasize that the dismissal of workers for taking
part in legitimate strike action constitutes anti-union discrimination and recall its previous
recommendation when it first examined this case in 1996 that the workers who were
dismissed in connection with the strikes in Minsk and Gomyel in August 1995 should be
ensured reinstatement in their jobs without delay [see 302nd Report, para. 222]. Given
that six years have elapsed since these workers were dismissed, the Committee can only
once again request the Government to take the necessary measures, as a matter or
urgency, to ensure a satisfactory solution for the situation of the remaining unemployed
workers, including full compensation for the lost wages of all those dismissed.

Case No. 1992 (Brazil)

21.

22.

23.

The Committee last examined this case (concerning dismissals following a strike and other
anti-union acts) at its meeting in November 2000 [see 323rd Report, paras. 32-34]. On that
occasion, the Committee requested the Government to inform it of the final outcome of all
pending judicial proceedings concerning the 54 workers of the Brazilian Post and
Telegraph Enterprise (ECT) who were dismissed after the strike held in September 1997.

In a communication dated 10 January 2001, the Government states that six individual court
cases are till pending before lower courts, 21 are the subject of appeals, three have yet to
be declared receivable, the complaints in question having originally been ruled
inadmissible. In 18 cases, the dismissed workers were reinstated; in two cases, the disputed
dismissals were upheld after being ruled admissible; in one case, the dismissal was
confirmed and compensation agreed upon by the parties; in one case, a worker was
reinstated under the terms of a judicial decision; and in another case, dismissal with
compensation was authorized by the court. Lastly, a court case was initiated by a worker
who is currently on sick leave. Consequently, since the last meeting, eight workers have
been reinstated following the resolution of their cases by lower courts.

The Committee notes this information and requests the Gover nment to informit of the final
outcome of all the judicial proceedingsin question.

Case No. 1943 (Canada/Ontario)

24,

When it last examined this case concerning compulsory interest arbitration in certain
sectors of the public service [see 320th Report, paras. 38-40] the Committee had requested
to be provided with the decision of the Ontario Court of Appea concerning the
appointment of arbitrators under the Hospital Labour Disputes Arbitration Act (HDLAA).
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25.

26.

Case No.

27.

28.

29.

In its communication of 8 January 2001, the Government provided the judgement of the
Court of Appeal, which ruled that “abandoning the established practice of selecting
chairpersons from the roster and the unilateral adoption by the Minister of a practice of
personally selecting retired judges to replace them ... gives rise to a reasonable
apprehension of bias and gives the appearance of interference with the institutional
independence and the institutional impartiality of the boards of arbitration established
under HLDAA” (paragraph 99 of the judgement of 21 November 2000).

Noting that the Government is currently reviewing the Court’s ruling, the Committee
recalls that chairpersons of arbitration boards should not only be strictly impartial but
should also be seen to be so, if the confidence of both sides in the systemis to be gained
and maintained [see Digest of decisions and principles of the Freedom of Association
Committee, 4th edition, 1996, para. 549] and trusts that the Government will bring its law
and practice into conformity with these principles.

1975 (Canada/Ontario)

The Committee examined this case at its May-June 1999, June and November 2000
meetings [see 316th Report, paras. 229-274; 321st Report, paras. 103-118; 323rd Report,
paras. 45-48, respectively]. At its November 2000 meeting, the Committee strongly urged
the Government to take the necessary measures to amend the legislation concerning
community participation activities in order to extend the right to organize to persons
involved in such activities. The Committee also reiterated its request that the Government
take all the necessary measures to amend the legislation to ensure that collective
bargaining in the construction industry, below the provincial level, may be initiated by
either the workers' or employers’ representatives at any stage of the project.

In a communication of 8 January 2001, the Government asserts with respect to the
legislation concerning community participation activities that it does not violate the
principles of freedom of association and “at this time, it is not the intention of the Ontario
Government to amend Bill No. 22”. Concerning collective bargaining in the construction
industry, the Government states that “the Government’s position remains that Bill No. 31
does not impede free and voluntary collective bargaining, and that amendments to the
legislation are not required”’. In the context of the legislation governing collective
bargaining in the construction industry, the Government notes that the Labour Relations
(Amendment) Act, 2000 (Bill No. 139) was recently passed into law and clarifies that
project agreements may apply to multiple or future projects developed within the term of
the agreement. Bill No. 139 also indicates that project agreements cover non-construction
work on a project. The Government forwarded a copy of Bill No. 139 under cover of a
communication dated 11 January 2001.

The Committee deeply regrets the Government’s staunch refusal to consider the
Committee's recommendations concerning the need to amend Bills Nos. 22 and 31 in
order to bring theminto conformity with freedom of association principles. With respect to
community participation activities, the Committee strongly urges the Government to take
the necessary measures to ensure that those involved in such activities are no longer
denied a fundamental right, namely the right to organize, and again requests the
Government to keep it informed in this regard. With respect to Bill No. 31, the Committee
notes the recent amendments arising out of Bill No. 139; however, in the view of the
Committee, these amendments do not address the concerns previously raised. The
Committee therefore again requests in the strongest terms the Government to take the
necessary measures to amend the legislation to ensure that collective bargaining in the
construction industry, below the provincial level, may be initiated by either the workers' or
employers’ representatives at any stage of the project, and to keep the Committee infor med
in thisregard.
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Case No. 1942 (China/Hong Kong Special
Administrative Region)

30. The Committee examined this case at its November 1998, November 1999 and March

31.

32.

2000 meetings [see respectively: 311th Report, paras. 235-271; 318th Report, paras. 26-34;
and 320th Report, paras. 44-53] and, on that last occasion, made the following
recommendations:

— as regards conditions of dligibility to union office, the Committee once again
requested the Government to repeal section 5 of the Employment and Labour
Relations (Miscellaneous Amendments) Ordinance, 1997 (ELRO), which restricts
union office to persons actually or previously employed in the trade, industry or
occupation of the trade union concerned (paragraph 46);

— as regards restrictions on financial contributions to trade unions and on the use of
union funds, the Committee once again requested the Government to repeal sections 8
and 9 of the ELRO (paragraph 48);

— as regards the scope of protection against acts of anti-union discrimination, the
Committee once again requested the Government to review the Employment
(Amendment) (No. 3) Ordinance, 1997, to ensure that the right of reinstatement
would not be conditional upon the prior mutual consent of both the employer and the
employee concerned (paragraph 50);

— concerning the right to bargain freely with employers, the Committee once again
reguested the Government seriously to consider adopting appropriate provisions with
respect to freedom of association principles (paragraph 52).

In its communication of 20 October 2000, the Government states as regards the conditions
of eigibility to trade union office that, under section 17(2) of the Trade Union Ordinance
(TUO), a person who has some experience in atrade, industry or occupation with which a
trade union is directly concerned could become an officer of the union; flexibility is built
into this section for persons from other trades to become union officers with the consent of
the Registrar of Trade Unions. Since 1980, only 41 applicants from 20 registered trade
unions have asked for the Registrar’ s consent under section 17(2) of the TUO. Thisreflects
the overwhelming choice of local unions to entrust union affairs to persons with work
experience in their respective trades. The Government underlines that the Registrar has
promptly approved al applications. Therefore, in practice, the Government of the Hong
Kong Specia Administrative Region (HKSAR) has not hindered the election of officers of
the union’s choice by virtue of section 17(2) of the TUO.

In addition, the Government has reviewed the occupationa requirement for trade union
officers and consulted the Labour Advisory Board (LAB) on the outcome of itsreview (the
LAB, comprising an equal number of employer and employee members, is the most
respected and representative tripartite consultative forum on labour mattersin the HKSAR;
al employee members are trade unionists). The Government informed members of the
LAB that it had considered all relevant factors and proposed to relax the occupational
requirement stipulated in section 17(2) of the TUO. Under the proposal, a proportion of
union officers of a registered union would not be required to have work experience in the
concerned trade and it would not be necessary for these officers to seek the Registrar's
consent in order to assume office. During the consultation, some employee members of the
LAB expressed reservations on the proposal. The employee members decided to conduct a
guestionnaire survey themselves to collect the views of all registered trade unionsin Hong
Kong. The Government was not involved in the design or administration of the
guestionnaire survey. In August 2000, employee members informed the LAB that, out of
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the 595 registered employee unions surveyed, 242 unions responded and 74.4 per cent of
the responding unions did not support relaxing the occupational requirement. Indeed, the
occupational requirement stipulated in section 17(2) of the TUO only seeks to ensure that
union officers should generally have some experience in the trade concerned so that they
know the interests and needs of union members better. This principle, as demonstrated by
the results of the aforementioned survey, is widely accepted by local unions. Having
considered the survey results, the LAB arrived at a consensus view that section 17(2) of
the TUO should not be changed. The Government respects the views of the LAB and will
take them into full consideration in deciding on the way forward.

33. Asregards the use of trade union funds, the Government indicates that it has not imposed a
blanket prohibition on the use of trade union funds for political purposes. Trade unions
could use their funds for political activities in the elections to the Legislative Council and
the district councils. In the election of the Legislative Council in September 2000, atotal of
417 employee unions registered as voters to elect representatives of the labour functional
constituency to the Council. Amongst other functions, the Legidative Council enacts laws,
debates on any issues concerning public interest, examines and approves budgets, taxation
and public expenditure. Trade unionists have also been elected as members of the district
councils and they have been active in advising the Government on district affairs that
affect the well-being of the people in the district. The Government has recently completed
a review of the provisions relating to the use of trade union funds under the TUO and
consulted the LAB, which considered it undesirable to relax the use of union funds for
political activities other than for local elections. These provisions now ensure that trade
unions perform their true and prime functions of promoting and protecting the interests of
their members and that they are not engaged essentially in political activities. On the other
hand, members supported the proposal to allow trade unions to make charitable donations
to lawful organizations outside Hong Kong in accordance with their registered rules.

34. Concerning the scope of protection against anti-union discrimination, the Government has
also consulted the LAB to amend the requirement of mutual consent from employer and
employee for reinstatement under the Employment Ordinance. After detailed deliberations,
the LAB agreed that the reinstatement provisions should be amended so that the Labour
Tribunal may make an order of reinstatement/re-engagement without the need to secure the
consent of the employer if the Tribunal considersit appropriate and reasonably practicable.
The Government will proceed with the necessary action to introduce the legidative
amendments before the Executive and Legidative Councils of the HKSAR.

35. Asregards collective bargaining, it has been the policy of the HK SAR Government to take
measures appropriate to local conditions to encourage and promote collective bargaining
on avoluntary basis. At the enterprise level, the authorities actively encourage employers
to engage in effective communication with their employees’ and workers unions and to
consult them on employment matters. Practical guides have been published to assist
employers and employees to develop good people-management practices and handle
retrenchments in consultation with employees. The Government is preparing a new
publication to provide practical guidelines on workplace cooperation in the enterprise. At
the industry level, the Government is actively putting in place new tripartite committees,
which comprise representatives of workers' unions, employers and their organizations and
the Labour Department with the objective of fostering an environment conducive to
collective bargaining. Since the Government’s last response to the Committee in January
2000, three new tripartite committees have been set up in the printing, hotel and tourism,
as well as the cement and concrete trades. These new committees and similar ones in the
catering, construction, theatre, warehouse and cargo transport and property management
trades, have been holding regular meetings to discuss and agree on industry-specific i Ssues.
At present there exist altogether eight tripartite committees for the different industries.
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36.

37.

38.

39.

41.

Through the joint efforts of members of the committees, sample work arrangements for
outdoor work in times of adverse weather have been produced, and a territory-wide
promotional activity for safe driving and proper rests for drivers in the warehouse and
cargo transport industry have been established. A practical guide on distinguishing
employer-employee relationships from contractor-subcontractor relationships is being
prepared for the warehouse and cargo transport industry. In respect of the catering trade,
the committee is producing a computer software programme and CD-ROM for roster
scheduling and leave management. A code of labour relations practice for the catering
trade is also under preparation. As for the printing industry, the tripartite committee is
preparing a guide to training opportunities for skills upgrading in the industry. The
Government will continue to work towards the objective of fostering effective partnership
between employers and employees.

The Government concludes that the HKSAR Government has a policy of making
progressive improvements to employees’ rights and benefits in the territory. In doing so, it
always takes into full account the current social and economic circumstances, and the
views of the LAB, while seeking to maintain a reasonabl e balance between the interests of
employees and employers.

The Committee notes with interest that social dialogue within the Labour Advisory Board
(LAB) led to progress on the issue of protection against anti-union discrimination and that
legislative amendments empowering the Labour Tribunal to order reinstatements without
the employer’s consent will be presented to the competent councils of the HKSAR
Government. The Committee trusts that these amendments will be adopted in the near
future.

As regards the issue of free collective bargaining, while noting the explanations given by
the Government concerning the efforts made at the enterprise and industry levels with a
view to fostering an environment conducive to collective bargaining, the Committee must
recall once again that the right to bargain freely work conditions with employers is an
essential element of freedom of association, and requests the Government to give serious
consideration to adopting provisions laying down objective criteria and procedures for
determining the representative status of trade unions for collective bargaining purposes.

Concerning the restrictions on eligibility to trade union office, the Committee notes the
explanations given by the Government concerning the consultations within the LAB and
the results of the ensuing survey, and the flexibility built in section 17(2) of the TUO,
according to the Government. The Committee nevertheless observes that this flexibility is
subject to the consent of the Trade Union Registrar; it recalls once again that the
determination of eligibility conditions is a matter that should be left to the discretion of
union by-laws and that the authorities should refrain from any intervention which might
impair the exercise of this right. The Committee points out that, in a situation where trade
unions are given the choice, those workers organizations which decide to impose such
restrictions are free to do so in their by-laws, while other organizations which prefer, for
their own reasons or out of necessity, to call on larger pool of potential candidates would
also be free to do so. The Committee therefore requests once again the Government to
repeal section 5 of the Employment and Labour Relations (Miscellaneous Amendments)
Ordinance, 1997 (ELRO).

As regards the use of union funds, while noting that a debate took place in the LAB on this
issue, that a number of unions participated in the election to the labour constituency of the
Legislative Council, that some trade unionists have been elected as members to the district
councils, and that LAB members supported the proposal to allow trade unions to make
charitable donations to lawful organizations outside Hong Kong, the Committee must
recall that provisions which restrict the freedom of trade unions to administer and utilize
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42.

their funds as they wish for normal and lawful trade union purposes are incompatible with
principles of freedom of association. The Committee once again requests the Gover nment
to amend sections 8 and 9 of the ELRO.

The Committee requests the Government to keep it informed of the measures taken to give
effect to its recommendations and reminds it that it may avail itself of the technical
assistance of the ILO on all these issues.

Case No. 2031 (China)

43.

45,

46.

The Committee last examined this case at its June 2000 session [see 321st Report, paras.
140 to 176]. On this occasion, it had requested the Government to: (a) take the necessary
measures to ensure that sections 4, 5, 8, 9, 11 and 13 of the 1992 Trade Union Act are
amended in line with freedom of association principles; (b) take the necessary measures to
ensure the immediate release of Zhao Changging, Qin Yongmin, Zhang Shanguang, Y ue
Tianxiang, Guo Xinmin and Wang Fengshan, who were all sentenced to imprisonment
ranging from one to 12 years in 1998 and 1999. In the case of Mr. Zhang Shanguang, the
Committee had urged the Government to institute without delay an independent inquiry
into the allegations of torture and ill-treatment inflicted on Zhang while in detention.

In a communication dated 9 January 2001, the Government repeats once again that the
1992 Trade Union Act does not violate principles of freedom of association. More
specifically, the Government indicates that section 4 of the said Act, which provides that
“the National Congress of Trade Unions formulates or amends the Constitution of Trade
Unions of the People’s Republic of China which shall not contravene the Constitution and
other laws’ is consistent with Article 8 of Convention No. 87 since it is common practice
in countries governed by the rule of law to state that no organization is allowed to place
itself above the Constitution and law of the country. With regard to sections 5, 8 and 9 of
the Act, the Government indicates that while the substance of these sections does not
contravene freedom of association principles, they are being revised and necessary
adjustments will be introduced so that the abovementioned sections can be more consistent
with the expressions used in international conventions. As for sections 11 and 13 of the
Act which provide that “the establishment of basic-level trade union organizations, local
trade union federations, and national or local industrial trade union organizations shall be
submitted to a higher-level trade union organization for approval”, the Government
reiterates that the establishment of the unified All-China Federation of Trade Unions was
decided by the historic reality of China and the will of the Chinese workers and isin line
with the basic interests of the broad masses of workers.

Concerning the situation of Zhao Changging, Qin Yongmin, Zhang Shanguang, Yue
Tianxiang, Guo Xinmin and Wang Fengshan, the Government indicates that it has
conducted further verifications which lead to the following conclusions. All these persons
have been sentenced to imprisonment because of their breach of provisions of the Criminal
Code of China and some of them are repeat offenders. The Government explains once
again that their activities have nothing to do with freedom of association and they were all
sentenced for criminal offences. In addition, the Government indicates that following its
investigation, it appears that Mr. Zhang has not been maltreated during his custody.

The Committee takes note of the information provided by the Government. With regard to
the conformity with freedom of association principles of section 4 of the 1992 Trade Union
Act, the Committee recalls once again that in exercising their right to freedom of
association, workers and their organizations shall respect the law of the land provided that
the law of the land shall not be such as to impair, nor shall it be so applied as to impair,
the principles of freedom of association. The Committee further notes that sections 5, 8
and 9 of the Act are being reviewed in order that they can be more consistent with the
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47.

expressions used in international conventions. However, the Committee must recall that
several provisions of the Trade Union Act are contrary to the fundamental principles
concerning the right of workers without distinction whatsoever to form and join
organizations of their own choosing without previous authorization and the right of trade
unions to establish their congtitutions, organize their activities and formulate their
programmes. The Committee therefore once again in the strongest terms requests the
Government to take the necessary measures to ensure that sections 4, 5, 8, 9, 11 and 13 of
the Act are amended in line with freedom of association principles.

With regard to the situation of the six individuals who have been sentenced to
imprisonment mainly on charges of instigating disturbances and serious disruption of
social order, the Committee regrets that the Government merely reiterates the information
it had provided previously. The Committee recalls its previous conclusion that these
persons were sentenced to imprisonment for exercising legitimate trade union activities. In
this regard, the Committee considers that while persons engaged in trade union activities
cannot claim immunity in respect of the ordinary criminal law, trade union activities
should not in themselves be used by the public authorities as a pretext for the arbitrary
arrest and detention of trade unionists [see Digest of decisions and principles of the
Freedom of Association Committee, 4th edition, 1996, paras. 64 and 83]. Therefore, the
Committee once again strongly urges the Government to take the necessary measures to
ensure the immediate release of Zhao Changging, Qin Yongmin, Zhang Shanguang, Yue
Tianxiang, Guo Xinmin and Wang Fengshan. The Committee requests the Government to
keep it informed of developmentsin thisregard.

Case No. 1964 (Colombia)

48.

At its June 2000 meeting, the Committee made the following conclusions and
recommendations [see 322nd Report, paras. 78-81]:

The Committee observes that the complainant organization in this case had
alleged a number of acts of anti-union interference and discrimination by the
management of CONALVIDRIOS S.A., as well as non-compliance by it of the
terms of the collective agreement. In its previous examination of the case, the
Committee requested the Government to order a thorough investigation into
each of the allegations and to keep it informed of the findings.

The Committee notes the Government's statements that the Ministry of
Labour and Social Security has carried out an administrative inquiry into the
allegations presented by SINTRAVIDRICOL, and that it was decided, through
Ministerial Resolution No. 0661 of 3 May 2000, not to take any administrative
measure against CONALVIDRIOS since the regular labour jurisdictions are the
ones which have jurisdiction to decide whether workers were dismissed for just
cause, and because the complainants have not submitted evidence to support
the allegations as regards the refusals of trade union leave, the recognition of
trade union organizations, the non-functioning of some committees provided for
in the collective agreement, the obstacles to proper industrial relations and the
violations of the right to associate. The complainants are still within the
prescribed time limits to file revision or appeal proceedings should they so wish.

The Committee emphasizes that the initial complaint was presented by the
complainant in communications of April and May 1998 and deeply regrets that
until very recently, for a period of two years during which it did not send
sufficiently detailed information, the Government should have merely stated that
it was up to the courts to make a decision on the dismissals of 20 trade unionists
and that the complainants had not submitted evidence to substantiate their
allegations. The Committee recalls that no person should be dismissed or
prejudiced in his or her employment by reason of trade union membership or
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49,

50.

Case No.

51

52.

legitimate trade union activities, and that cases concerning anti-union
discrimination contrary to Convention No. 98 should be examined rapidly, so that
the necessary remedies can be really effective; an excessive delay in
processing cases of anti-union discrimination, and in particular a lengthy delay in
concluding the proceedings concerning the reinstatement of trade union leaders
dismissed by an enterprise, constitute a denial of justice and therefore a denial
of trade union rights of the persons concerned [Digest of decisions and
principles of the Freedom of Association Committee, 4th edition, 1996, paras.
748-749]. This being so, the Committee stresses that the dismissed trade union
leaders may launch the corresponding judicial proceedings and requests the
Government to keep it informed of the results of any proceedings filed against
Ministerial Resolution No. 0661 of 3 May 2000.

Finally, the Committee observes that, according to the Government, the
SINTRAVIDRICOL trade union has in this case the option of bringing its case
before the ordinary courts or before the penal courts on the grounds that its
freedom of association has been violated or of seeking the courts’ protection if
its fundamental rights have been violated by CONALVIDRIOS S.A. In these
circumstances, observing that the complainant refers to more than 100 judicial
proceedings with respect to trade union rights violations on which the courts
have already ruled, the Committee requests the Government to inform it of any
court decision that may be or has been handed down in connection with the
allegations presented by the complainant.

In its communications of 24 October 2000 and 4 January 2001, the Government states that
the Ministry of Labour and Socia Security decided in Ministerial Resolution No. 0661 of 3
May 2000 not to take any administrative measures against CONALVIDRIOS. This
Ministerial Resolution was not appealed by the parties and, under article 62 of Decree
No. 01 of 1984 (Administrative Code), it has remained executory and has passed through
all stages of the legislative process. Nevertheless, SINTRAVIDRICOL, in a document
dated 24 August 2000, began proceedings to revoke the aforementioned administrative
decision. However, an administrative decision of 19 October 2000 rejected this application
for reconsideration. The Committee notes this information.

The Government also states that the trade union organization SINTRAVIDRICOL-
SECSOACHA has informed the Ministry of Labour and Social Security of specia trade
union proceedings in the ordinary courts involving 15 trade union officials; conciliation
has been reached in five cases. The Committee requests the Government to keep it
informed of the outcome of the proceedings currently under way and expresses the hope
that these will be concluded in the near future.

1966 (Costa Rica)

At its November 1999 meeting, the Committee noted the proposed amendments of the
Labour Code submitted to the Legislative Assembly following tripartite consultations and
expressed the hope that the amendments would be adopted in the very near future and
requested the Government to keep it informed in this regard [see 318th Report, para. 46].
These proposed amendments should strengthen protection against anti-union persecution,
and make existing procedures more flexible.

In its communication of 14 August 2000, the Government states that the proposed
amendments are currently before the legislative plenary. The Committee requests the
Government to provide it with the text of the law as soon asit is adopted.
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Case No. 2024 (Costa Rica)

Case No.

Case No.

53.

In its March 2000 meeting, the Committee made the following recommendations on the
outstanding allegations [see 320th Report, para. 567]:

— deeply regretting the acts of anti-union discrimination and interference
carried out by the Southern Banana Cooperation (COBASUR), the
Committee requests the Government to keep it informed of the results of
the decision handed down by the legal authority concerning the complaint
submitted by the administrative authority relating to the dismissal of the
trade union leader, Mr. Adrian Herrera Arias and to the acts of anti-union
discrimination and interference carried out by the enterprise;

— the Committee requests the Government to keep it informed about action
taken by the Attorney-General's Office concerning the complaint relating to
the beatings, threats and aggression inflicted on the trade union leader, Mr.
Adrian Herrera Arias, to ensure a judicial inquiry is promptly carried out and
to send it the results.

54. In its communication dated 14 August 2000, the Government sent a communication from

55.

56.

57.

the Labour Inspectorate that states that the judicial proceedings against COBASUR
(dismissal of the trade union officia, Mr. Adrian Herrera Arias, aleged aggression
inflicted against this trade union leader) are paralysed because it has not been possible to
notify the company. The Government states that documents have been drawn up to correct
the process and make it more flexible. The Committee notes this situation with concern, in
particular the inability to notify the company, and expresses the hope that the proceedings
will be concluded as soon as possible. It requests the Government to keep it informed of
the outcome.

2030 (Costa Rica)

At its March 2000 meeting, the Committee requested the Government to inform it of the
outcome of the administrative proceedings on the matter dealt with in this complaint
(proceedings against decision 18-97 of 17 April 1997 taken by the administrative board of
the National Registry) [see 320th Report, para. 597]. In its communication of 14 August
2000, the Government stated that the proceedings were currently before the Administrative
High Court awaiting a decision. The Committee requests the Government to send it this
decision as soon as it is handed down.

1890 (India)

At its November 2000 meeting, the Committee last examined this case concerning the
dismissal of Mr. Laximan Malwankar, President of the Fort Aguada Beach Resort
Employees’ Union (FABREU), the suspension or transfer of 15 FABREU members
following strike action, and refusal to recognize the most representative workers
organization for collective bargaining purposes [see 323rd Report, paras. 65-67].

In a communication dated 9 January 2001, the Government repeats its previous
information according to which out of the three inquiries which were in progressin respect
of Shri Ashok Deulkar, Sitaram Ruthod and Shyam Kerkar, the case of Mr. Deulkar was
settled amicably and thus two inquiries are still in progress. With regard to the second
group of seven workers suspended pending inquiry, the Government indicates that only
two inquiries are still in progress and that a further report will follow. As regards the case
of Mr. Mawankar, the Government indicates that the adjudication proceedings are in
progress and the case pending for arguments on preliminary issues. The hearings are
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adjourned at the instance of Mr. Malwankar and the next date for hearing is fixed for
20 February 2001. As for the Charter of Demands served by Fort Aguada Beach Resort
Employees’ Union, the Government indicates that the Industrial Tribunal of Goa has
already given award to it and ruled that the workers of the said union were entitled to the
benefits of the settlements agreed upon in 1995 and 1998.

58. The Committee takes note of the information provided by the Government. It recalls that
this case related to various acts of harassment and anti-union discrimination carried out
against the President of FABREU, Mr. Malwankar, from 1992 to 1994, which culminated
in the dismissal of this trade union leader in January 1995 and the suspension or
transferral of FABREU members in April 1995 following a strike action in the hotel
industry which was declared a public utility service and thus referred to the Industrial
Tribunal contrary to the principles of freedom of association since the hotel industry isin
no way an essential service in which strikes can be prohibited [see 307th Report,
paras. 366-375] . The Committee once again must deeply deplore the fact that the events to
which the various proceedings and inquiries are related occurred in 1995 and earlier.
With respect to Mr. Malwankar, the Committee expresses the firm hope that the court
proceedings will be expedited and requests the Government to continue to keep it informed
of the outcome of the proceedings, including forwarding copies of the preliminary and
final decisions. Furthermore, the Committee requests the Government to continue to keep
it informed of all the other pending issues related to this case.

Case No. 1877 (Morocco)

59. At its November 2000 session, the Committee had requested the Government to keep it
informed of the developments in the legal proceedings filed by workers of the Somadir
company in Casablanca and El Jadida [see 313th Report, para. 38]. In a communication of
17 January 2001, the Government provided the following information regarding the labour
dispute at the Somadir company: the cases of two workers are still pending before the court
of the first instance of Casablanca; the Court of Appea has handed down a decision in
favour of five of the 11 workers who had appealed the decision of the court of the first
instance, ruling that they were entitled to compensation, but has not yet examined the
remaining six cases, the Somadir company has appealed the decision of the Court of
Appeal ruling in favour of the workers, and the Supreme Council has not yet handed down
a decision on the matter. The Committee takes due note of this information and requests
the Government to continue to keep it informed of developmentsin thejudicial proceedings
concerning this case.

Case No. 2048 (Morocco)

60. The Committee last examined this case at its November 2000 session [see 323rd Report,
paras. 384-396] and on that occasion requested the Government to transmit the decision of
the Rabat Court of Appea concerning the Avitema farm workers, who had been
conditionally released, and the ruling of the Court of the First Instance of Rabat concerning
Mr. Abderazak Chellaoui, Mr. Bouazza Maadche and Mr. Abdelsam Taha The
Committee had also urged the Government to ensure that all necessary measures were
taken without delay so that the workers dismissed from Avitema farm would be reinstated
in their posts.

61. Inits communication of 8 January 2001 the Government states that neither the decision of
the Rabat Court of Appeal, nor the ruling of the Court of the First Instance of Rabat have
been handed down, the hearings having been postponed to 18 June and 18 January 2001,
respectively. As regards the reinstatement of the Avitema farm workers, the Government
points out that, following steps taken by services of the Ministry of Employment,
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Case No.

Case No.

62.

63.

65.

66.

67.

68.

69.

12 employees have been reinstated in their posts and ten others have received their legal
compensation.

The Committee notes this information. It further notes with interest the reinstatement of
some of the Avitema farm workers who had been dismissed on account of their having
exercised their legitimate right to strike. The Committee also notes however that, so far,
neither the Rabat Court of Appeal nor the Court of the First Instance of Rabat have
handed down their decisions concerning the events which took place in September 1999.
The Committee expresses the firm hope that these decisions will be taken without delay
and once again requests the Government to transmit them as soon as they have been
handed down.

2009 (Mauritius)

At its November 1999 meeting, the Committee had called upon the parties to come
promptly to an agreement on all the modalities concerning the granting and use of time-off
facilities, and requested to be kept informed of developments [see 318th Report,
paras. 272-297).

. Inits communication of 9 January 2001, the Government indicates that no deductions have

been made from the salary of trade union officialsin respect of the time-off taken in excess
of their entitlement and that meetings are being held to sort out the issue of time-off
facilities.

The Committee takes note of this information and requests the Government to keep it
informed of the result of these discussions.

1698 (New Zealand)

The Committee last examined this case at its November 1999 meeting [318th Report,
paras. 66-68] at which time it strongly reiterated its previous conclusion that provisions
that prohibit strikes, if they are concerned with the issue of whether a collective
employment contract will bind more than one employer, are contrary to the principles of
freedom of association on the right to strike; therefore, the Government was reguested to
amend section 63(e) of the Employment Contracts Act (ECA).

In a communication dated 28 September 2000, the Government indicates that the
Employment Relations Act (ERA), which repeals the ECA, will come into force on
2 October 2000. In particular, the Government indicates that the ERA effectively promotes
collective bargaining and permits strikes over whether a collective agreement will bind
more than one employer, in accordance with established ILO principles.

In a communication dated 16 November 2000, the New Zealand Council of Trade Unions
(NZCTU), which was the complainant organization in that case, indicated its desire to
withdraw its complaint against the Government of New Zealand since the 1991
Employment Contracts Act has now been repealed.

The Committee takes note of this information and, in particular, the changes in the
arrangements for multi-employer agreements brought about by the Employment Relations
Act, with satisfaction.
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Case No. 2006 (Pakistan)

70. The Committee last examined this case at its November 2000 meeting [see 323rd Report,
paras. 408-430] on which occasion it made the following recommendations:

(& The Committee notes that the ban on trade union activities in the Pakistan
Water and Power Development Authority (WAPDA) has now been lifted.

(b) The Committee once again requests the Government to ensure that the
practice of deducting trade union dues is resumed without delay in
WAPDA. It asks the Government to keep it informed of developments in
this regard.

(c) Reiterating the principle that recourse to measures of suspension or
dissolution of trade union organizations through administrative channels
constitutes a clear violation of Article 4 of Convention No. 87, the
Committee once again requests the Government to keep it informed of the
outcome of the appeal filed by the Pakistan WAPDA Hydro Electric Central
Labour Union to the Lahore High Court against the decision of the Deputy
Registrar to cancel its registration.

(d) The Committee requests the Government to confirm that the ban on trade
union activities in KESC which was to continue until 31 October has now
been lifted and that the workers’ trade union rights have now been
restored. It further urges the Government to restore the collective
bargaining rights of KESC workers without delay and requests the
Government to keep it informed of developments in this regard.

(e) The Committee requests the Government to take the appropriate measures
to ensure that the rights of the Pakistan WAPDA Hydro Electric Central
Labour Union and the KESC Democratic Mazdoor Union, respectively, as
collective bargaining agents (CBAs) are restored to them without delay. It
asks the Government to keep it informed of developments in this regard.

() The Committee requests the Government to keep it informed of any
developments in respect of the WAPDA and KESC union officials who were
forcibly retired.

71. In a communication dated 3 January 2001, the All Pakistan Federation of Trade Unions
(APFTU) indicates that: (i) the trade union rights of WAPDA workers have been restored
by Presidential Ordinance No. XXVII of 2000; (ii) the registration and the legal status as
“collective bargaining agent” of the WAPDA union has been restored by a judgement of
3 August 2000 pronounced by the National Industrial Relations Commission of Pakistan;
(iii) the facility of check-off to the said union has been restored by WAPDA management
on 30 August 2000. The Committee takes note of this information with interest.

72. With regard to the other pending issues related to this case, the Committee requests once
again the Government to confirm that the ban on trade union activities in the Karachi
Electricity Supply Company (KESC) has now been lifted and that the workers’ trade union
rights have now been restored. It further urges the Government to take the appropriate
measures to ensure that the rights of the KESC Democratic Mazdoor Union as collective
bargaining agents are restored without delay. Finally, the Committee requests the
Government to keep it informed of any developments in respect of the WAPDA and KESC
union officials who were forcibly retired.
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Case No. 1785 (Poland)

73.

74.

75.

76.

77.

When it last examined this case at its June 2000 meeting, the Committee had noted with
interest the detailed information provided by the Government regarding the issue of cash
compensations to trade union organizations and assignment of rea estate property to
NSZZ “Solidarnos¢” and the Polish Trade Union Alliance (OPZZ), and requested the
Government to keep it informed of developments [see 321st Report, paras. 66-70].

In its communication of 31 January 2001, the Government indicates that as of
30 September 2000, 762 claims were under review by the Social Commission for
Vindication (which reviews its earlier decisions and fixes the amounts of state treasury
liabilities). According to the Commission, all these proceedings may be finalized by
October or November 2001, that is earlier than previously planned. The Minister of
Finance, taking into account the fact that the total value of state treasury liabilities claimed
by authorized entities for compensation in the form of bonds at different stages was too
small, had renounced to issue bonds, as provided for by the Act of 3 December 1998. In
this situation, article 3(8) of the Act provides that the liabilities be paid in cash. To satisfy
them, the Government had earmarked sufficient funds in the 1999 and 2000 budgets.

However, as other more pressing socially important needs arose in both years those funds
were diverted to finance those needs rather than pay the liabilities in question. As a resullt,
liabilities arising from the rulings made by the Commission before 30 November 1998,
from 1 December 1998 to 31 May 1999 and after 31 May 1999 have not been paid yet.
However, statutory interest accrues on all of them. That being so, the Minister of Finance
decided to pay the outstanding and newly arising liabilities of this kind with bonds,
provided that all payees agreed. On 18 September 2000, the Minister submitted for inter-
ministerial consultation a draft regulation concerning the detailed conditions respecting the
issue of bonds for payment of state treasury liabilities in connection with the restitution of
trade union and voluntary associations’ property seized under the martial law. The bonds
will have atotal nominal value of PLN 300 million with maturity on 21 August 2002, with
option for earlier purchase by the Ministry of Finance by tender. The bonds will be freely
tradable on the secondary market.

Work in the Government continues on a legislation concerning the legal status of property
of the former trade union association (CRZZ) and of the trade union organizations
outlawed under the martial law (the so-called “branch” and “autonomous’ trade unions).
As the Nationa Commission of the Independent Self-governing Trade Union
“Solidarno$¢” refrained from offering their suggestions on future legislation in this regard,
which the Government would have welcomed, the Government will submit the draft to the
National Commission for formal consultations.

The Committee notes that the Commission in charge of settling the various financial issues
in question here plans to conclude its work by October 2001. While aware of the
complexity of factual and legal issues, the Committee recalls that this representation dates
back to 1995 and expresses once again the firm hope that all remaining issues will be
finally settled by October 2001. It requests the Government to keep it informed in this
regard.

Case No 1972 (Poland)

78.

When it last examined this case at its June 2000 session [see 321st Report, paras. 71-79]
the Committee requested the Government to provide the final court decision concerning
the dismissal of Mr. Grabowski, chairperson of the trade union Sprawiedliwosc; as regards
the alegations presented by the All Poland Trade Union Alliance, (OPZZ), the Committee
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recalled the necessity to consult with social partners on draft legislation and requested the
Government to provide the text of the Act extending the mandate of the National Tripartite
Commission, which is intended to be a forum for consultation and negotiation of socia
issues.

79. Inits communication of 3l January 2001, the Government indicates that the Warsaw Court
of First Instance, which will re-examine the case of Mr. Grabowski, has requested the
Prime Minister Chancellery to produce additional documents, but has not set atrial date
yet. Concerning the OPZZ allegations, the Government explains that the principle of
consulting social partners on draft legislation is respected by the Government; violations of
this principle rarely occur and, when they do, are unintended. In the present case, the Prime
Minister's Chancellery intervened as soon as the issue was brought to its attention and
reminded the Ministry concerned of the obligation to consult social partners. The
Government further indicates that the draft Act on the Social and Economic Commission is
currently being discussed in a commission of the Sgim.

80. The Committee takes due note of this information. The Committee hopes that the judicial
proceedings concerning the dismissal of Mr. Grabowski will be concluded soon and
requests the Government to provide the final court decision. The Committee also requests
the Government to provide the text of the Act on the Social and Economic Commission as
soon asit is adopted.

Case No. 2089 (Romania)

81. The Committee last examined this case at its November 2000 meeting [see 323rd Report,
paras. 478-492] and made the foll owing recommendation:

Noting that the Government has held talks with the trade union
organizations on procedures for implementing an emergency Order suspending
collective agreements freely entered into in the public sector and has reached a
consensus on amendments to the original text of that Order, the Committee
invites the Government and the complainant to keep it informed of developments
in this regard.

82. In a communication dated 10 January 2001, the Government states that the amended
emergency Order remained in force only until 31 December 2000 and is therefore no
longer applicable. The Committee notes this information with satisfaction.

Case No. 1994 (Senegal)

83. During its last examination of this case at its November 2000 meeting concerning a labour
dispute within the National Electricity Company of Senegal (SENELEC), which resulted
in the arrest of strikers following a general power cut that took place in July 1998 and the
dismissa of many members of the Single Trade Union of Electricity Workers
(SUTELEC), the Committee had requested the Government to take measures to ensure that
the SUTELEC union members and officials who were dismissed following incidents that
took placein July 1998 were offered reinstatement in their posts without loss of pay.

84. Following a communication of 21 December 2000, the Committee notes with satisfaction
the signing of an agreement between representatives of SENELEC and trade union
officials from SUTELEC on 15 December 2000. The agreement, a copy of which was
annexed to the communication, details reinstatement procedures for those who wish to take
up their posts again, compensation for those who do not wish to be reinstated, including
compensation for the heirs of the two workers who have died in the meantime, and priority
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85.

86.

87.

88.

hiring procedures for those workers who were on fixed-term contracts when this situation
took place and whose contracts have not been renewed.

2038 (Ukraine)

The Committee last examined this case at its June 2000 meeting when it requested the
Government to keep it informed of all relevant developments concerning the amendment
of sections 11 and 16 of the Act on Trade Unions (hereinafter, the Trade Unions Act), their
rights and safeguards of their activitiesin line with the principles of freedom of association
and drew the Government’s attention to the availability of ILO technical assistance in this
regard [see 321st Report, paras. 91-93].

In a communication dated 7 November 2000, the Government transmitted a copy of the
judgement of the Constitutional Court of Ukraine which has declared unconstitutional the
clauses of sections 11 and 16 of the Trade Unions Act which restrict the right to freedom
of association and orders that these provisions will immediately cease to have effect. The
Government states that this ruling will make it possible to eliminate the divergences
between the Act and Convention No. 87 and responds positively to the offer of ILO
technical and advisory assistance in respect of the implementation of the court judgement.

The Committee takes notes of this information with satisfaction, as well as of the prospects
of a technical assistance mission to the country. The Committee draws the attention of the
Committee of Experts on the Application of Conventions and Recommendations to the
follow-up given to this case.

Finally, as regards Cases Nos. 1512/1539 (Guatemala), 1618 (United Kingdom), 1796
(Peru), 1826 (Philippines), 1843 (Sudan), 1884 (Swaziland), 1895 (Venezuela), 1914
(Philippines), 1925 (Colombia), 1937 (Zimbabwe), 1939 (Argentina), 1952 (Venezuela),
1957 (Bulgaria), 1959 (United Kingdom/Bermuda), 1961 (Cuba), 1967 (Panama), 1996
(Uganda), 2005 (Central African Republic), 2007 (Bolivia), 2008 (Guatemala), 2018
(Ukraine), 2019 (Swaziland), 2027 (Zimbabwe), 2047 (Bulgaria), 2056 (Central African
Republic), 2058 (Venezuela), 2075 (Ukraine), 2081 (Zimbabwe) and 2085 (El Salvador),
the Committee requests the governments concerned to keep it informed of any
developments relating to these cases. It hopes that these governments will quickly provide
the information requested. In addition, the Committee has just received information
concerning Cases Nos. 1581 (Thailand), 1785 (Poland), 1813 (Peru), 1862 (Bangladesh),
1878 (Peru), 1944 (Peru), 1963 (Austrdia), 1970 (Guatemala), 1978 (Gabon), 1987 (El
Salvador), 1989 (Bulgaria), 2028 (Gabon), 2034 (Nicaragua) and 2059 (Peru), which it
will examine at its next meeting.
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CAse No. 2037

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Gover nment of Argentina
presented by

— the Congress of Argentine Workers (CTA) and
— the Association of State Workers (ATE)

Allegations: Provincial decreerestricting trade union
rights — Replacement of strikers

89.

90.

The complaint was submitted in a communication from the Congress of Argentine
Workers (CTA) and the Association of State Workers (ATE) dated June 1999. The
Government sent its observations in a communication dated 11 May 2000.

Argentina has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. The complainants’ allegations

91.

92.

93.

In their communication dated June 1999, the Congress of Argentine Workers (CTA) and
the Association of State Workers (ATE) state that as from 1995 the Government of the
Province of Tierradel Fuego, Antartida e Islas del Atlantico Sur began a series of attempts
to restrict freedom of association. The complainant organizations explain that Provincial
Act No. 278 respecting the reorganization of the structure of the provincial government
was issued in 1996, followed by Provincial Decree No. 1865/98 and Decree No. 2441/98,
the latter repealing the former and being the source of the complainant organizations
criticism.

The complainant organizations state that Provincial Decree No. 2441/98 relates to freedom
of association and that the ATE has lodged an action of unconstitutionality before the
judicial authorities on which no decision has yet been handed down. They indicate that the
decree in guestion contains provisions to regulate the holding of assemblies in workplaces
and during working hours. They explain that article 5 of Annex | to the decree establishes
that the right to hold meetings or assemblies established in Act No. 23551 respecting trade
union associations can only be exercised at the end of the working day and in a location
assigned by the employer. Only in exceptional circumstances may the corresponding
authorization be requested for meetings to be held during working hours, in which case —if
the grounds are acceptabl e — the administrative instrument to authorize the meeting will be
issued. The complainants consider that the rule prevents the exercise of the right of
assembly during working hours and affects communication between the trade union and
the workers. They are also of the view that the criticized provision implies undue
interference in the life of the trade union association, given the requirement for permission
to be reguested in order to hold meetings during working hours.

The complainant organizations go on to refer to a conflict that ended in an open-ended
strike being caled in conjunction with the submission of a complaint relating to
maintenance and service workers employed by the public administration of the Province of
Tierra del Fuego, Antartida e Islas del Atlantico Sur. The complainants explain that the
main duties of these workers, as established by way of collective agreement, are to fully
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B.

94,

clean school premises, carry out specific tasks involved in the preparation of daily meals,
supervise and oversee the work of kitchen hands, serve meals in school dining-rooms,
serve breakfast and/or tea to pupils, supervise and oversee hygiene measures in kitchens
and dining-rooms and general kitchen work, order the necessary ingredients for the weekly
menu, assist in the preparation of ingredients for meals, do the washing up, ensure kitchens
and dining areas are kept scrupulously clean, etc. Most of the staff in question work in
schools governed by the public administration in the Province of Tierra del Fuego,
Antartidae Islas del Atlantico Sur.

The complainant organizations state that as from 1997 the provincial government made a
number of attempts to privatize the abovementioned sector. In addition, there are aso
people working in the sector not covered by the standard labour agreements (under so-
called work or labour schemes) who perform the same tasks as maintenance and service
workers; this form of contracting workers has come under heavy criticism. The
complainants add that in November 1998 the ATE announced its decision to go on strike,
calling for a wage increase for the entire central administration and for the repeal of all
rules that adversely affect the development of freedom of association; the compulsory
conciliation procedure was then initiated. Following a number of negotiations, on 20 May
1999 it was finally decided that a full-time strike and industrial action would begin until
further notice for all shifts as from 21 May 1999. According to the complainant
organizations, immediately the measure was taken the authorities announced that they
would contract cooperatives to replace the strikers and on 25 May the strikers were told to
return to work or the appropriate sanctions would be applied. On 26 May members of the
police force of the Province of Tierradel Fuego, Antartida e Islas del Atlantico Sur went to
a school in Ushuaia to detain the staff involved in the strike action and demanded that the
authorities establish a list of staff involved in the strike. As cooperatives had been
contracted to perform the work of the strikers, they tried to stop the cooperative members
doing the work, explaining the reasons for this measure of trade union action. The
complainants state that judicial proceedings were initiated on the grounds that it was a
crimina offence for staff from the ATE to prevent the access of staff from the Work
Cooperative of Tierra del Fuego and that by the time the complaint was submitted 12
named strikers had been investigated in connection with the incident. The legal situation of
those charged has not yet been resolved. Similarly, the complainant organizations allege
that the provincial government used trade union action as areason to replace the strikers by
workers contracted under the abovementioned work schemes.

The Government’s reply

95.

96.

In its communication dated 11 May 2000 the Government states with regard to Provincial
Decree No. 2441/98, criticized by the complainant organizations, that the requirement for
acceptable grounds and prior authorization to hold assemblies at the workplace and during
working hours can in no way be considered as violating freedom of association. This is
because no limitations are placed on the holding of assemblies or meetings, and neither are
any restrictions imposed, if the assemblies and meetings are held outside working hours.
Furthermore, there is no prohibition on the possibility of holding assemblies or meetingsin
the workplace or during working hours. The fact is that this activity is regulated in view of
the unquestionable principle that the worker is at the employer’s disposal during working
hours, something that is particularly relevant when it comes to activities relating to the
public in general, which would be seriously affected if, without any notification
whatsoever, it were permitted for assemblies or meetings to be held at the workplace and
during working hours.

As regards the conflict concerning maintenance and service staff, the Government states
that on no occasion was the right to strike limited, nor was the concept of essential services
invoked to establish minimum services, nor was the measure declared illegal, nor was any
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sanction adopted against those involved in the open-ended strike. The Government adds
that, as explained by the complainants, the main duties of the staff participating in the
open-ended strike include fully cleaning school premises, serving food in school dining-
rooms, overseeing hygiene in kitchens, preparing daily glasses of milk for pupils, serving
children their breakfast and tea, etc., al of this in public schools coming under the
provincial administration. In this respect the Government mentions that in accordance with
the criteria established both by the Committee on Freedom of Association and the
Committee of Experts, essential services are services which could endanger the life,
personal safety or health of the population. On this point the Government notes that
unfortunately in a number of provinces in Argentina school canteens are the principal
source of nourishment for underprivileged children of school age. As aresult the failure to
provide cleaning services in schools (classrooms, toilets, kitchens, etc.), particularly for an
indeterminate length of time, constitutes a source of infection that could endanger the
health of the children and other members of the educational community. This being the
case, the lack of cleaning and the closure of canteens in schools endanger the health and
safety of an enormous number of children. Despite this fact, it has never been invoked as a
restriction on the right to strike. Owing to the circumstances mentioned, and given the
extension of the action, the most imperative duties of the striking staff were carried out by
staff from labour cooperatives or participants in public employment schemes. Needless to
say, the reason for this was the need to re-establish — as a form of stopgap — a service of
such vital importance to the community (above al for lower-income sectors) as the
abovementioned canteens and to maintain the level of hygiene of toilets, kitchens and other
areas in public schools where hundreds of children congregate daily, which constitutes a
basic principle of public health. It is smply a matter of balancing the right to strike with
the most basic needs of the community. Given the circumstances, it is impossible to
consider the situation described as one where outside manpower is being used to break an
open-ended strike.

97. The Government declares that as regards the charges brought against certain individuals
for preventing others from entering schools and the application of article 158 of the Penal
Code cited by the complainant organizations, the argument put forward in the complaint is
somewhat flimsy as a worker from aworkers cooperative is manifestly aworker; whether
or not there is an employment relationship, the person is aworker. For the reasons given it
is considered that in the case in question the principles of freedom of association were not
infringed; on the contrary, attempts were made to align the legitimate exercise of the right
to strike (without either restricting or limiting it) with the most basic needs of the
community as regards the protection of life, health and personal safety.

C. The Committee's conclusions

98. The Committee observes that in this case the complainant organizations: (1) raise
objections to Provincial Decree No. 2441/98 of the Province of Tierra del Fuego,
Antartida e Islas del Atlantico Sur, in view of the fact that it does not permit — except in
exceptional cases and subject to authorization — the exercise of the right to hold meetings
or assemblies by trade union organizations in the provincial public administration during
working hours; and (2) allege that in the framework of a strike called by maintenance and
service workers employed by the public administration in the Province of Tierra del
Fuego, Antartida e Idlas del Atlantico Sur, the authorities employed workers from
cooperatives or participating in work schemes to replace the strikers, and that some
strikers were accused of having committed an offence stipulated in the Penal Code relating
to the exercise of violence against third parties to oblige themto participate in a strike.

99. Asregards Provincial Decree No. 2441/98 objected to by the complainant organizations,
the Committee notes the Government’s declaration that the decree does not restrict the
right to hold assemblies or meetings if they are held outside working hours, and that it
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101.
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103.

cannot be considered as a violation of freedom of association to require prior
authorization to hold assemblies at the workplace and during working hours. The
Government considers that the decree does not prohibit assemblies or meetings at the
workplace and during working hours, but instead regulates such meetings given that the
activities concerned relate to the public which would be seriously affected if it were
permitted, with no requirements whatsoever, to hold such assemblies and meetings in the
workplace and during working hours.

In this regard the Committee recalls that the Labour Relations (Public Service)
Convention, 1978 (No. 151) — ratified by Argentina — provides in Article 6 that “ Such
facilities shall be afforded to the representatives of recognised public employees
organisations as may be appropriate in order to enable them to carry out their functions
promptly and efficiently, both during and outside their hours of work”; and that “ The
granting of such facilities shall not impair the efficient operation of the administration or
service concerned” . This being the case, the Committee considers that the Provincial
Decree objected to by the complainant organizations does not violate the provisions
contained in Convention No. 151 nor the principles of freedom of association relating to
the right of workers' organizations to hold trade union meetings.

As regards the allegation concerning the employment of workers from cooperatives or
participating in work schemes to replace maintenance and service workers employed by
the public administration of the Province of Tierra del Fuego, Antartida e Islas del
Atlantico Sur who had called an open-ended strike, the Committee notes the Government’s
declaration that: (i) at no time was the right to strike restricted, nor the measure declared
illegal, nor were sanctions adopted against the strikers, nor was the concept of essential
services invoked to establish a minimum service; (ii) the main duties of the staff who went
on strike are the cleaning of schools (classrooms, toilets and kitchens) and the serving of
food in school canteens (the pupils breakfast and tea); (iii) in various provinces of
Argentina school canteens are the principal source of nourishment for underprivileged
children of school age; (iv) the lack of cleaning and the closure of school canteens
endangers the health and safety of an enormous number of children; and (v) given the
extension of the strike, the most important aspects of the staff’s duties were carried out by
staff from work cooperatives or by participants in public employment schemes.

In this respect the Committee considers that the activities performed by maintenance and
service workers employed by the public administration of the Province of Tierra del
Fuego, Antartida e Islas del Atlantico Sur, which have been described in similar terms by
the complainant organizations and the Government, fall within the definition of essential
services. In effect, the provision of food to pupils of school age — particularly in areas
located away from the main urban centres — and the cleaning of schools are services which
if interrupted could endanger the life, personal safety or health of pupils. As a result, the
use of a group of people to carry out the functions of workers on strike in the sector in
question, which is considered to be an essential service, does not violate the principles of
freedom of association. In this respect, the Committee has only objected in the past to the
hiring of workers to break a strike in sectors which are not essential [see Digest of
decisions and principles of the Freedom of Association Committee, 4th edition, 1996,
para. 570] .

With regard to the allegation that some strikers (listed by name by the complainant
organizations) from among the maintenance and service workers employed by the public
administration of the Province of Tierra del Fuego, Antartida e Islas del Atlantico Sur had
been charged for having committed an offence stipulated in the Penal Code of Argentina
relating to the exercise of violence against third parties to oblige them to participate in a
strike, the Committee notes that the Government has not sent any specific observations in
this regard. This being the case, the Committee requests the Government to keep it
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informed about developmentsin the legal proceedings, as well as about the situation of the
workers charged (whether they have been tried or their cases dismissed, etc.). The
Committee also requests the Government to send it a copy of any decisions handed down
in this respect.

The Committee’s recommendation

104.

In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendation:

The Committee requests the Government to keep it informed about
developments in the criminal proceedings brought for acts of violence
against third parties to oblige them to participate in a strike, as well as about
the situation of the workers charged (whether they have been tried or their
cases dismissed, etc.). The Committee also requests the Government to send
it a copy of any decisions handed down in this respect.

CaseE No. 2062

DEFINITIVE REPORT

Complaint against the Gover nment of Argentina
presented by

the Staff Association of the University of

Buenos Aires (APUBA)

Allegations: Anti-union transfers and dismissals

105.

106.

The complaint is contained in communications dated 24 August, 29 October and
9 November 1999 from the Staff Association of the University of Buenos Aires (APUBA).
The Government replied in a communication dated 18 January 2001.

Argentina has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. The complainant’s allegations

107.

108.

In its communication dated 24 August 1999, the Staff Association of the University of
Buenos Aires (APUBA) alleges that, in a context of anti-union and political persecution
and an atmosphere of dispute between non-teaching staff and their representatives, on the
one hand, and the authorities of the Faculty of Architecture, Design and Town Planning of
the University of Buenos Aires (FADU-UNBA), on the other, administrative proceedings
were instituted on 4 November 1997 in respect of the transfer of Ms. Alicia Rosa Di
Grazia, atrade unionist who was working in the kindergarten while simultaneously serving
as secretary in charge of the records of the Staff Committee. Although she took the matter
to court, there has been no final judicial decision to date.

Moreover, deterioration in the work situation prompted the Workers' Assembly to declare
a 24-hour stoppage of work on 31 August 1998. Around that same period, the Dean of the
Faculty had ordered the institution of two administrative proceedings, on 23 June and
18 August 1998 respectively, against Mr. Carlos Guillermo Pelloli, a trade unionist
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109.

110.

and member of the Staff Committee, on the grounds of “sexual harassment”. On
17 September 1998, after a number of irregularities, the trade unionist was transferred, as a
preventive measure, and was prohibited from entering the Faculty building. The
complainant points out that Mr. Pelloli had made accusations of corruption and of
irregularities being committed within the Faculty. In August 1998, further administrative
proceedings were instituted in respect of the trade union officer on the grounds that a
student of architecture, who was also a member of the Faculty’s non-teaching staff, had
been enrolled in courses of study without observing the course requirements. The
complainant states that the Faculty authorities have not complied with the first-instance
ruling handed down in December 1998, ordering that Mr. Pelloli be immediately reinstated
in his position, or the judgement of the National Labour Appeal Court confirming the
first-instance ruling and thus rendering that ruling final and enforceable.

The complainant also alleges that the Faculty authorities acted to discredit and prejudice
Ms. Delia Casal, Delegate-Genera of the Staff Committee, by instituting administrative
proceedings that led to her transfer in violation of her trade union rights, and by attempting
to implicate fellow trade unionist Mr. Carlos Pelloli and Ms. Elsa Casal, a member of the
Faculty’ s non-teaching staff and the sister of trade unionist Ms. Delia Casal, in the alleged
acts (illicit transfer of Faculty documents). The legal action brought by Ms. Delia Casal
was still pending at the time the complainant sent its first communication.

In its communications dated 29 October and 9 November 1999, the complainant states that
pursuant to a decision in August 1999 of the Dean of the Faculty of Architecture, Ms. Elsa
Casal was suspended and Ms. Delia Casal was relieved of her duties (the question of the
application of sanctions being deferred until the end of the period of trade union
immunity). The courts of first and second instance later ruled in favour of Ms. Delia Casal
ordering her reinstatement, but the university authorities have refused to comply with the
order. The courts of first and second instance ruled against trade unionist Ms. Alicia Rosa
Di Grazia; she, therefore, lodged a specia appea with the Supreme Court without,
however, being authorized to do so by the National Court of Appeal, which regards this as
contrary to the provisions of ILO Conventions. The complainant encloses the relevant
rulings.

The Government’s reply

111.

112.

In its communication of 18 January 2001, the Government forwards a communication
dated 16 November 2000 from the Faculty of Architecture, Design and Town Planning of
the University of Buenos Aires, in which the Faculty states that the complainant, in order
to evade an analysis of the three proceedings in which it is involved and in a final and
desperate move to defend its position before the Committee, is attempting to put forward a
list of supposed “victims’ of anti-union and ideological harassment. The complainant thus
describes an imaginary authoritative regime, omitting the fact that it is referring to an
institution of higher education whose authorities are voted in once every four years by the
ingtitution’s three constituent bodies (students, graduates and teaching staff). It also
neglects to mention that the UBA’ s highest authority is the University Assembly, which is
open to all members; that the Rector is elected from among those members; and that this
procedure has been strictly followed since the restoration of democracy in the country. It
further refers to episodes in the university’s ingtitutional life, all of which occurred in
accordance with the UBA’s statutory framework, adding value judgements and putting
forward subjective and biased views on the subject.

According to the Faculty of Architecture, the complainant distorts the purpose of the
examination (auditoria) and inquiry proceedings qualifying them as persecution whereas
these are statutory mechanisms for supervising and investigating the functioning of
administrative and academic activity. Herein lies the heart of the matter, as the
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complainant evades an analysis of the proceedings initiated to investigate complaints of
irregularities implicating the appellants. Examination proceedings are an institutional
obligation in the event of a presumed irregularity, designed to permit investigation of the
facts, establish responsibilities and apply whatever sanctions may be required. Instead of
trying at least to challenge the validity of the investigations on the basis of an analysis of
the proceedings and the merits of the cases, the complainant claims that the investigations
were conducted in an arbitrary manner, with the aim of persecuting those concerned. The
proceedings, which were opened in an appropriate manner, were as follows:

— In File No. 253,941, one of Mr. Pelloli’s subordinates accuses him of sexual
harassment. There is so little suspicion of connivance on the part of the said
subordinate with Mr. Pelloli’s “harassers’ that her name is not even mentioned in the
complaint under examination. The fact is, however, that the young Ms. Jessica
Marcus' accusation led to an investigation with unexpected conseguences. Not only
was the aleged act established, but it also came to light that, in his position as
director of student management, Mr. Pelloli had behaved in a similar manner towards
other female employees and that, through his bizarre and arbitrary behaviour, he
instituted a reign of terror over his staff. A further fact that the written statement
omits to mention is that up to that point Mr. Pelloli enjoyed excellent relations with
and the full confidence of the Faculty authorities. He now accuses those same
authorities of anti-union persecution, incidentally, after being proved guilty of sexual
harassment; neither the proceedings nor the statement signed by him indicate any real
attempt to defend himself except through the theory of conspiracy against him. The
Faculty takes pride in having complied with the statutory obligation of investigating —
without prejudice or being subjected to any form of manipulation — a complaint filed
by a young administrative employee against a member of the university’s professional
staff (with a bachelor’s degree in sociology) holding the post of director. In reply to
the allegation, a copy of the full contents of File No. 235,941 was enclosed with the
Government’s reply. The previous investigation brought another irregularity to light:
Mr. Pelloli was strongly suspected of having supplied his personal password for
accessing the enrolment procedure to former employee Mr. Jorge Cuesta (who was
also aregular student in the Faculty of Architecture), thus enabling the latter to enrol,
against the regulations, in degree courses of study. The facts were established in this
investigation (File No. 236,252) as well, and today Mr. Jorge Cuesta is no longer a
student or an employee of the university; the statement fails to mention this, perhaps
because Mr. Jorge Cuesta did not hold any trade union office and there was therefore
no way that the persecution theory would stand up as far as he was concerned. In
reply to the allegation, a copy of the full contents of File No. 236,252 was enclosed
with the Government’s reply.

—  As the abovementioned proceedings were under way, a complaint was made that
documents had been removed from the student management department. This was
investigated separately, and in this instance as well those responsible were identified
and the facts proven. It was thus established that employee Ms. M énica Blengini, and
Mr. Jorge Cuesta (the employee-student given favourable treatment by Mr. Pelloli
against university regulations), Ms. Delia Casal and Ms. Elsa Casal (both of them
sisters-in-law of Mr. Pelloli) had participated, to varying degrees and as accessories,
in the removal of three boxes of documents (including public instruments) belonging
to the Faculty’ s student management department and in their transfer to the premises
of the Faculty’s non-teaching mutual association of which Mr. Pelloli was
Chairperson. Apart from this evident accumulation of power and nepotism there
exists a strong presumption — though no irrefutable evidence — of his involvement as
the instigator of the above acts. The complaint lodged by the complainant does not
analyse the merits of the case and puts forward the persecution theory once again. The
evidence of yet another extremely serious instance of misconduct was so
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overwhelming, however, that all the tactics aimed at confusing and obstructing the
proceedings (the preferred strategy of the defence led by lawyer Ms. Norma Casal,
Ms. Delia and Ms. Elsa Casal’s sister and wife of Mr. Pelloli) failed in this case as
well. In reply to the allegation a copy of the full contents of File No. 236,467 was
forwarded; this provides a detailed list of the documents removed from the student
management department and found in the premises of the non-teaching staff mutual
association.

— In File No. 234,770/97 pertaining to employee Ms. Alicia Rosa Di Grazia, the
defence adopts the same diversionary tactic. Indeed, there is no mention of the object
of the inquiry, but a description of the situation and an appraisal of the running of the
kindergarten where Ms. Di Grazia was working; this has nothing to do with the
investigation into the administrative employee's wrongful management of funds.
Although the facts were established once again, it should be pointed out that in
Ms. Di Grazid s case, the ruling was as mild as possible under the circumstances and
the relevant regulations.

In conclusion, the Faculty states that there can be no greater or more convincing evidence
for shattering the image of the persecuted worker which these individuals are trying to
build for themselves than the opinions, feelings and judgements expressed about
Mr. Pelloli by his own subordinates. These views highlight the despotic manner in which
he ran the student management department (of which he was the “boss’ supported by a
system of loyalties founded on corruption and family ties) and the domination that he
exercised through fear over all those who did not satisfy his often incomprehensible
demands. A reading of the documents (especialy File No. 235,941 pertaining to sexua
harassment) shows Mr. Carlos Pelloli to be a harasser who, when the time comes to face a
charge, shirks his responsibilities by claiming to be a victim of persecution, securing the
assistance, as accessories, of his sistersin-law and subordinates Ms. Delia and
Ms. Elsa Casal.

The Committee’s conclusions

114.

115.

116.

The Committee notes that, in the present case, the complainant alleges on different dates
and in an atmosphere of anti-union persecution the transfer of three trade unionists
(Mr. Carlos Pelloli, Ms. Delia Casal and Ms. Alicia Rosa Di Grazia) and the suspension of
one worker, Ms. Elsa Casal. The Government has forwar ded the observations submitted by
the Faculty of Architecture of the University of Buenos Aires in which the three trade
unionists are declared guilty on the evidence of administrative proceedings, of serious
misconduct, namely: sexual harassment (Mr. Carlos Pelloli); removal of three boxes of
documents, including public instruments, from the Faculty premises (Ms. Delia Casal);
and wrongful management of funds (Ms. Alicia Rosa Di Grazia). The administrative
proceedings regarding the worker Ms. Elsa Casal, who was not a trade unionist,
concluded that she was an accessory in the aforementioned removal of documents.

The Committee notes that, in view of the fact that Mr. Carlos Pelloli and Ms. Delia Casal
had been transferred without the formal requirements of judicial authorization stipulated
by the legidation in the case of trade unionists being applied, the judicial authority
ordered their reinstatement without considering the acts of which they were accused.
However, given that both trade unionists were found guilty of serious misconduct, the
Committee will not continue its examination of the allegations in question.

Finally, the Committee takes note of the fact that the courts of first and second instance
ruled against trade unionist Ms. Alicia Rosa Di Grazia.
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The Committee’s recommendation

117. In the light of its foregoing conclusions, the Committee invites the Governing
Body to decide that this case does not call for further examination.
CAse No. 2065

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Gover nment of Argentina

presented by

— the National Federation of University Teaching Staff (CONADU) and
— the Riogjan Association of University Teaching Staff (ARDU)

Allegations: I nitiating academic proceedings
against a trade union official

118.

119.

The complaint is contained in a joint communication from the National Federation of
University Teaching Staff (CONADU) and the Riojan Association of University Teaching
Staff (ARDU) dated December 1999. The Government replied in a communication dated
4 December 2000.

Argentina has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), as well as the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. The complainants’ allegations

120.

121.

In their communication of December 1999, the National Federation of University Teaching
Staff (CONADU) and the Riojan Association of University Teaching Staff (ARDU) from
the province of La Rioja alege anti-union practices, trade union persecution and the
violation of national and international protective standards by the National Executive
Power and the authorities of the National University of La Rioja (UNLaR). More
specifically, the complainants allege that on 26 February 1999 the Board of Governors of
the UNLaR ordered that an academic proceeding be initiated against the teacher Estela
Cruz de Garciain her capacity as trade union representative (Secretary General of ARDU)
on the grounds of the exercise of her trade union representation work; it was also decided
to order CONADU to rectify aleged statements made concerning the university
authorities. The UNLaR based this decision on an article that appeared in the local daily
newspaper El Independiente on 17 February 1999, and in which “... in view of the virtual
non-existence at the UNLaR of teaching staff who belong to CONADU and ARDU, we
have observed the persistence of a campaign to discredit and undermine this university by
the teacher Estela Cruz de Garcia, in terms that go beyond the healthy principles of
democratic coexistence and the exercise of rights”.

According to the complainants, initiating academic proceedings, an administrative
procedure intended to remove the trade union representative on the grounds of her trade
union activities, solely on the basis of the above quotation, clearly constitutes aviolation of
the guarantees that protect trade union activities and the stability of the delegate in
guestion. Also, the academic proceedings stipulated in the resol ution were initiated without
any type of notification or right to defence. CONADU was not notified of the order
contained in article 3 of the administrative act.
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122. The complainants emphasize that the resolution issued by the Board of Directors of the

UNLaR is based on a newspaper publication. From the records it does not appear that the
administrative and employing authority has checked the source of the information or the
veracity of its content. Neither CONADU or the teacher Ms. Cruz were ever required to
ratify or rectify the information, thus damaging the guarantee of defence and making the
act voidable as it lacks cause and foundation de facto and de jure. Also, the basis for the
discriminatory resolution is in short that “... we have observed the persistence of a
campaign to discredit and undermine this university by the teacher Estela Cruz de Garcia
...”, but at no time has the content of that campaign been clearly established. It isin fact
nothing more than the regular exercise of the rights which Ms. Cruz is entitled to in her
capacity as trade union representative. Under the National Constitution (article 14bis),
“Union representatives shall have the necessary guarantees to perform their union tasks
and to ensure the stability of their employment”. This stipulation is operative as it is
directly established by the Constitution and is not conditional on any regulation.

B. The Government’s reply

123. In its communication of 4 December 2000, the Government refers to the observations

made by the UNLaR, which declares that it is absolutely foolhardy and incomprehensible,
aswell as being legally indefensible, to accuse an autonomous and autarchic institution of
persecuting a trade union official, or of engaging in anti-union practices simply because it
initiates academic proceedings against a teacher in the framework of the most absolute
legality and institutional legitimacy. In this respect, provision is made for academic
proceedings both in the statutes of the university (articles 54 to 61 inclusive) and in the
Higher Education Act No. 24521 (article 57), in coinciding and coordinated terms.
Furthermore, the statutes of the UNLaR, which are attached, make provisions for both the
composition of the academic tribunal, which corresponds to the provisions of the Higher
Education Act (article 54), the guarantee of the right to defence (article 60), the obligation
to give reasons for the pronouncement (article 61, first part) and the possibility of
appealing the decision adopted before the university assembly (article 61 in fine).
Likewise, while the academic proceedings were initiated on the basis of the Board of
Directors resolution No. 317/99 referred to in the complaint, they were certainly not based
solely on the sentence quoted by the complainants (“... in view of the virtual non-existence
at the UNLaR of teaching staff who belong to CONADU and ARDU, we have observed
the persistence of a campaign to discredit and undermine this university by the teacher
Estela Cruz de Garcia, in terms that go beyond the healthy principles of democratic
coexistence and the exercise of rights ...”), but on the manifest existence of a campaign to
discredit the university which, in the words of the pronouncement made by the Board of
Governors of the university, “ goes beyond the healthy principles of democratic coexistence
and the exercise of rights’. Lastly, and as shown below, the grounds motivating this
decision were not restricted and did not only comprise only one newspaper article. Thisis
clear from the content of Board of Governors resolution No. 317/99 and also from other
facts expressly invoked that can be cited as follows:

... this decision by the trade union entity, on the basis of the report by
Ms. Estela Cruz de Garcia, a member of ARDU, demonstrates a complete
ignorance of the standards that regulate the Argentine university system, and in
particular those that regulate this university; they seek to question and challenge
the decisions legitimately adopted by the collegiate bodies of the UNLaR, which
are comprised of representatives of the university bodies. The UNLaR
community defined an institutional project and the person chosen to present it
won over 75 per cent of the vote by members of the university assembly in July
1998, which demonstrates the absolute collective conviction which endorses the
decisions of its governing bodies. The UNLaR has clearly and consistently
formulated its educational policy to “ensure increasing levels of quality and
excellence” (article 4(d) of Act No. 24521) “to intensify the process of
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democratization in higher education to contribute to the equitable distribution of
knowledge and to ensure equal opportunities” (article 4(d) of Act No. 24521), in
the framework of the true transformation that society and the world demand of
institutions of higher education ...

124. Furthermore, the initiation of academic proceedings cannot in any way be taken to signify
the restriction or infringement of freedom of association, nor opposition to the trade union
leadership, even if it is not covered by an “indemnity bill” or by specia protection under
the applicable national or international legisation. The fact remains that any teacher can be
questioned about ethical/disciplinary matters in accordance with the provisions of the
Higher Education Act No. 24521 (article 57) which reads as follows: “The statutes will
provide for the establishment of a university tribunal which will have the function of
hearing academic proceedings and deciding on any ethical/disciplinary matters in which
teaching staff areinvolved. It will be constituted of emeritus or consultant professors, or by
teaching staff who have won their positions in open competitions and who have over ten
years experience in university teaching”. It goes without saying that the ethical/disciplinary
matters relating to teaching staff must be dealt with by a specific academic tribunal
constituted in compliance with the corresponding statutory provision (article 59(c) and (d)
of the UNLaR statutes). An overview of legislation does not reveal any injury or damage
associated with the initiation of academic proceedings against a teacher who happens to
exercise atrade union function. Furthermore, the academic proceedingsinitiated, aswell as
complying fully with prevailing legislation, do not constitute any type of persecution, and
certainly not an anticipated sentence, since specific regulations stipulate that they must be
decided by atribunal comprised of peers or colleagues of the actual defendant and it must
be possible to appeal the decision, where appropriate.

125. It should also be pointed out that the current stage of the proceedings, in accordance with
the provisions governing them, and as specified in an attached document, far from signifies
an inquisitorial procedure or a prejudgement of the conduct of Ms. Estela Cruz de Garcia.
Nevertheless, there has not yet been any response regarding the report submitted to El
Independiente, and once this is done, the article published by this newspaper on
13 February 1999 will either be substantiated or not. This, together with the other
proceedings, will show whether the academic tribunal is justified or not in approving the
academic proceedings requested of the tribunal by the Board of Governors, in accordance
with the provisions of article 54 of the statutes of the UNLaR.

126. Without prejudice to the fact that article 60 of the statutes of this organization expressly
determines that: “In all instances the right of defence of the accused will be duly ensured”,
it must also be stated that from the time she took up the position of Secretary General of
ARDU, Ms. Estela Cruz de Garcia generated a campaign of ongoing slander against the
university and its authorities, announcing non-existent and unfounded institutional
situations that were never corroborated. By way of example, an article in El Independiente
dated 11 December 1998 reports, on this “record” (a different article to that mentioned in
the Board of Governors' resolution). The matter denounced on that occasion is false, as
also proved to be fase — according to a judicial decision — alleged improper salary
deduction which could have been detrimental to Ms. Cruz de Garcia. Her claim was
rejected by the federal judge of La Rioja (acertified photocopy of the decision is attached).
In this same context mention should be made, as it is linked to the same slander, of the
formal request made by the rector of the university of Ms. Estela Cruz de Garcia and of the
members of the executive committee of ARDU, dated 19 May 1999, to confirm, or
otherwise, the remarks deemed by him to be slanderous and offensive, contained in another
article in the newspaper El Independiente, dated 18 May 1999, and published on page 3
under the title “ARDU denounces the UNLaR", a photocopy of which is attached. There
was no response to this request. The Government also attaches five other articles published
in the same newspaper (the only one in circulation in the provincial capital), containing
further false and slanderous accounts.
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128.

In these circumstances, as the academic proceedings initiated against the teacher have not
been concluded, nor, as stated by CONADU in its complaint, was there any notification of
the Board of Governors resolution No. 317/99, CONADU cannot consider itself to have
been wronged by the third provision of that decision ordering it to ratify or rectify its
statement (it had declared the rector of the university to be “persona non grata”).
Nevertheless, the newspaper version has not yet been confirmed. The UNLaR was not
notified (and thus this is not contained in the complaint submitted to the ILO) of the
application for annulment of the Board of Governors resolution No. 317/99, allegedly
requested by CONADU.

The main proof of the lack of anti-union practices or violations of standards governing the
exercise of the collective rights of teachers at the UNLaR can be seen in the entirely
normal manner in which the joint academic commission is conducting its business, as
demonstrated by recent attached minutes of meetings, and the corresponding decisions
taken by the university authorities. This should have been honourably recognized by
CONADU since it is fully aware of this matter. However, the unjustified omission by the
trade union member of the joint commission in no way detracts from the institutional will
of this organization to recognize systematically the collective and individual rights of its
workers.

The Committee’s conclusions

129.

130.

The Committee observes that the complainants allege that the lodging of academic
proceedings against the teacher Estela Cruz de Garcia, Secretary-General of ARDU, was
an anti-union measure as it was motivated by the exercise of her tasks in the area of trade
union representation; they also criticize the order addressed to the trade union
organization CONADU to rectify alleged decisions or statements relating to the authorities
of the UNLaR. The complainants maintain that these measures do not respect the right of
defence, that they are based on a newspaper article (17 February 1999), and that the
source of the information has not been confirmed; they mention a campaign to discredit
the university being pursued by the teacher in question but do not specify the details of that
campaign.

The Committee notes that in its reply the Government refers to observations made by the
UNLaR whereby: (1) it denies that the lodging of the academic proceedings was an anti-
union measure as the statements, and behaviour of the trade union official teacher that led
to them, went beyond the healthy principles of democratic coexistence and the exercise of
rights; (2) it stresses that the procedure is being conducted by an academic tribunal
comprised of teachers and that there are the appropriate guarantees of the right of defence
and there is the possibility to appeal; (3) legislation provides that academic proceedings
can be initiated for matters of an ethical/disciplinary nature; (4) the current status of the
proceedings far from signifies an inquisitorial procedure; (5) in addition to her statements
contained in the press article dated 17 February 1999, the trade union official teacher
conducted a campaign of ongoing slander against the university, inventing non-existent
and unfounded institutional situations, denouncing false facts, including alleged improper
deductions of her wages which she complained about in 1998, allegations that were also
shown to be false (the judicial authority rejected an action in this connection given that it
was a matter of an administrative rather than a criminal nature); the university provides
the text of this decision and several press articles; (6) Ms. Cruz de Garcia has yet to
confirm or not her statements to the newspaper, only then will the academic tribunal be in
a position to determine whether there is a legal basis for the academic proceedings
requested by the Board of Governors of the university; (7) the teaching authorities asked
that the statements contained in the press article of 17 February 1999 be rectified owing to
their defamatory, slanderous and damaging nature.
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131. The Committee observes that in the article published in El Independiente on 17 February
1999 (provided by the Government), the trade union official Ms. Estela Cruz de Garcia
states that the teachers of the UNLaR did not receive their 1998 pay increase, warns of the
possible immediate suspension their participation in exams as a trade union measure and
notes that the trade union is examining how to proceed in respect of the improper wage
deductions; this article announces that the trade union organization, CONADU, declared
the rector of the university to be persona non grata. In the view of the Committee, such
statements do not go beyond the normal limits of the right to expression of trade union
organizations. The Committee notes that the initiation of academic proceedings by way of
a resolution of the Board of Governors of the university was based not only on the
statements made in this press article but also on “the persistence of a campaign to
discredit and under mine this university by the teacher Estela Cruz de Garcia, in terms that
go beyond the healthy principles of democratic coexistence and the exercise of rights’
(resolution of the Board of Governors of the UNLaR dated 26 February 1999). The
Committee observes that in this resolution, as the complainant indicates, no details are
given of the substance of the campaign nor — apart from the press article dated 17
February 1999 — is any reference made to other press articles or to decisions or facts
mentioned in the written reply of the university to this Committee. This being the case, the
Committee recalls the principle that “ the right to express opinions through the press or
otherwise is an essential aspect of trade union rights’ [see Digest of decisions and
principles of the Freedom of Association Committee, 4th edition, 1996, para. 153], and
hopes that the proceedings initiated will guarantee due process and that the conclusions of
the investigations will take fully into account the principles of freedom of association.

The Committee’s recommendation

132. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendation:

As concerns the proceedings initiated against the trade union official Estela
Cruz de Garcia, the Committee hopes that these proceedings will guarantee
due process and that the conclusions of the investigation will take fully into
account the principles of freedom of association.
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CAse No. 2090

INTERIM REPORT

Complaints against the Gover nment of Belarus

presented by

— the Belarus Automobile and Agricultural Machinery

Workers' Union (AAMWU)

— the Agricultural Sector Workers Union (ASWU)

— the Radio and ElectronicsWorkers Union (REWU)

— the Congress of Democratic Trade Unions (CDTU)

— the Federation of Trade Unions of Belarus (FPB)

— thelnternational Confederation of Free Trade Unions (ICFTU) and
— thelnternational Union of Food, Agricultural, Hotel, Restaurant,
Catering, Tobacco and Allied Workers' Associations (IUF)

Allegations: denial of trade union registration, government
interference in trade union activities and elections, dismissal
of trade unionists and freezing of trade union bank accounts

133.

134.

135.

136.

In a communication dated 16 June 2000, the Belarus Automobile and Agricultural
Machinery Workers' Union (AAMWU), the Agricultural Sector Workers' Union (ASWU),
the Radio and Electronics Workers' Union (REWU) and the Congress of Democratic
Trade Unions (CDTU) submitted a complaint of violations of freedom of association
against the Government of Belarus. The Federation of Trade Unions of Belarus (FPB)
joined the complaint in a communication dated 6 July 2000 and submitted additional
information in a communication dated 28 September 2000. The International
Confederation of Free Trade Unions (ICFTU) and the International Union of Food,
Agricultural, Hotel, Restaurant, Catering, Tobacco and Allied Workers' Associations
(IUF) associated themselves with the complaint in communications dated 29 June and 18
July 2000, respectively. Additional information was submitted by the AAMWU, the
Belarusian Free Trade Union (affiliated to the CDTU) and the REWU in communications
dated 9, 24 and 25 January 2001.

The Government sent its observations in communications dated 29 September 2000 and
11 January 2001 and transmitted additional information in reply to some of the new
allegations in a communication dated 23 February 2001.

Belarus has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

From 18 to 21 October 2000, a preliminary contacts mission as envisaged in paragraph 65
of the Committee's procedures for the examination of complaints was carried out in
Belarus with Mr. Kari Tapiola, Executive Director of the Sector on Standards and
Fundamental Principles and Rights at Work, heading the delegation. Mr. Tapiola was
accompanied by Ms. Karen Curtis, Senior Legal Officer, Freedom of Association Branch,
and Mr. Vitali Savine, Senior Standards Specialist in the multidisciplinary team in the ILO
Moscow office. The report of thismission is attached as Annex I.
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A. The complainants’ allegations

137.

138.

139.

140.

141.

142.

143.

In their communication dated 16 June 2000, the complainants allege that: trade unions
cannot organize without prior authorization; state authorities are interfering with trade
union activities; the minimum membership requirement for trade union registration and the
legislation concerning the right to strike are in contravention of the freedom of association
Conventions; and there is insufficient protection against anti-union discrimination.

In particular, the complainants state that Presidential Decree No. 2 of 26 January 1999 “on
certain measures ruling the activities of political parties, trade unions and other public
associations’ without any apparent reasons obliges al trade unions and their associations
to pass a second registration process, regardless of the fact that a previous registration
process had just been undertaken in 1996 after the adoption of the Law of the Republic of
Belarus “on public associations’. Moreover, Decree No. 2 introduced obligatory state
registration of trade unions’ sub-organizational structures, which had to be executed by the
local executive and administrative bodies according to the place of location of the trade
union organization. In the previous registration exercise, enterprise-level organizations
were not required to pass state registration.

According to the complainants, the Decree contains several provisions violating ILO
Conventions Nos. 87 and 98: recurring registration of trade unions; minimum membership
requirements for registration of trade union organizations at different levels, compulsory
liquidation of trade unions that have failed to be re-registered.

The accompanying “Regulations of state registration (re-registration) of political parties,
trade unions and other public associations’ require a wide range of documents to be
submitted for registration, entail a complicated procedure of trade union registration, and
provide a wide range of grounds justifying the refusal to register trade unions. The
Ministry of Justice further issued the “Rules of drawing up and examination of documents
submitted for the state registration of political parties, trade unions and other public
associations, and also recording and state registration of their organizational structures”.

Section 5 of the Law on Trade Unions states that trade unions can be liquidated only
according to the decision of the members of the trade union as foreseen by their statutes.
However, in violation of the abovementioned law, Decree No. 2 provides that: activities of
associations, which were not registered or not re-registered on the territory of the Republic
of Belarus, are forbidden (paragraph 3, subsection 6); and associations which have not
been re-registered must stop their activities and be liquidated according to the established
procedure as of 1 July 1999 (paragraph 3, subsection 7). The Byelorussian Independent
Association of Industrial Trade Unions (BIAITU), in accordance with its statute, made an
application to the Ministry of Justice on 16 June 1999 for state registration. However, in a
letter of the Ministry dated 1 October 1999 the BIAITU was informed that it was refused
registration, “as the association is formed of the trade unions which represent and protect
rights and legal interests of their members’ and, besides, “there are other observations” (it
is not specified which ones).

The associations appealed to the Supreme Court of the Republic of Belarus against the
illegal refusal of the registration. The Supreme Court judgement of 6 December 1999
denied the appeal. While recognizing that the refusal of the Ministry of Justice to re-
register the organization was not based on the law, the Supreme Court independently
established other grounds for the refusal. The said judgement came into force immediately
and the association had to be liquidated.

Another problem arising from the Regulations of state registration (paragraphs 3 and 4)
concerns the wide range of documents required for registration, including confirmation of
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144.

145.

146.

147.

the legal address of the association, even for local trade union organizations. Trade unions
are required to submit a document attesting the legal address of the local trade union
organizations. In practice, a letter of the director of the enterprise where the trade union
organization was created is required. Many organizations (including for example the local
trade union organization OAO “Steklozavod Oktiabr” (Mogilev region), the local
organization of Minsk Automobile Plant Free Trade Union of Metalworkers (Minsk), the
local organization of “Tsventron” plant Free Trade Union of Metalworkers (Brest), the
local trade union organization “Khimvolokno” (Grodno)) were refused such letters from
their directors and subsequently were denied registration. As a result, the following local
organizations have not been registered: the local trade union organization of the Belarusian
Free Trade Union at the Grodno Fine Fibers Production Amalgamation (Grodno), the local
organization of the workers of the “Minsk Instrument Engineering plant” (Minsk), the
local organization of the Minsk Automobile Plant of the Free Trade Union of
Metalworkers, the local trade union organizations of the Free Trade Union of the
Byelorussian “Zenith” Plant (Mogilev), Mogilev construction trust No. 12 (Mogilev), Flax
Processing Plant (Orsha), Companies “Electroseti” (Orsha), “BelVar” (Minsk), “Naftan”
Production Amalgamation (Novopolotsk), “Avtogydrousilitel” plant (Borisov), Production
and Technical Association “Shveinik” (Borisov).

According to the complainants, trade union pressure in early 2000 persuaded the
Government that such procedures infringed the right to create workers' associations. As a
result the Ministry of Justice wrote a letter on 3 February 2000 (annexed to the complaint)
which allowed organizations to submit for registration the following types of documents
attesting the legal address of the sub-organizational structures: record of the organizational
meeting where the trade union enterprise organization was founded, or the record of the
republican trade union body about the creation of a sub-organizational structure of the
trade union. However, a month later the Ministry of Justice issued a new letter clarifying
that the legal address is indeed the address of the premises given to the trade union by the
employer, and the director may, but is not obliged to, allocate such premises.

Trade unions are thus completely dependent on the will of the head of the enterprise to
issue a document confirming the union’s legal address. In some cases managers of
enterprises provided trade unions with a legal address, but recalled these documents later.
For example, the director of the Mogilev Automobile Plant refused to confirm that the
location of the Free Trade Union of the Workers of MoAZ corresponded to the legal
address of the plant. The legal address of the local organization at the “Ecran” Mogilev
plant was also recalled. As a result, the registration of many local organizations has
become very difficult.

The Decree a so requires executive authorities to put sub-organizational structures of trade
unions on record (paragraph 17 of the Regulations). However, the Rules of drawing up and
examination of documents for the state registration foresee compulsory state registration of
the organizational structures of trade unions and do not differentiate between state
registration and recording. In many cases the executive authorities refuse to record local
trade union organizations, demanding theinitial registration as legal entitiesin the Ministry
of Justice. The administration of the Oktiabrski region of Mogilev refused on these
grounds to re-register three local organizations (local trade union organizations of the
workers of the Mogilev Automobile Plant by the name of Kirov, OAO “Ecran”, private
employers of Mogilev.

Decree No. 2 also stipulates that the creation and functioning of: republican trade unions
require not less than 500 founding members, representing the major number of regions of
the Republic of Belarus and Minsk; territorial trade unions require not less than 500
founding members, representing most administrative and territorial units of the respective
territory; trade unions at enterprises, offices, organizations and in other places of work
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require not less than 10 per cent of workers of the overall number at the relevant enterprise,
office and organization, but not less than ten people. According to the complainants, these
requirements make the creation of new republican and territorial trade union organizations
practically impossible and limit the chances of creation of trade unions at large enterprises.
For example, these requirements underpinned the refusal to recognize the local trade union
organization of the Belarusian Free Trade Union at the “Belgoles’ State Timber Processing
Amalgamation.

148. The complainants further allege that the state authorities have increased their interference
in the affairs of the trade unions. The policy of broadening state influencein trade unionsis
now reflected in legidation. The previous Law on Trade Unions, their Rights and
Guarantees of Activities (part 1, article 3) banned all kinds of interference capable of
limiting the rights of trade unions or impeding their execution unless otherwise specified
by the legislation. A similar provision was contained in the draft of the new law on Trade
Unions but was deleted by the President when signing this Law. The Chamber of
Representatives of the National Convention examined the objections of the President and
made the following amendment: “Activities of trade unions can be restricted in cases
foreseen by the legidative acts of the Byelorussian interests of national security, public
order, provision of the rights and freedom for the other persons”.

149. Lately cases of public state authority interference in trade unions activities have become
more and more frequent to influence strongly the decision making processes and activities
of trade unions. On 11 February 2000, the head of the Presidential Administration gave the
following instructions to ministers and the chairmen of state committees:

1. The ministers and chairpersons of government committees (trusts) shall
submit personally to the Presidential Administration proposals for
candidates who they shall recommend and support to be elected as
leaders of branch trade unions at their republican congresses.
by 25 February 2000

2.1 The chairpersons of oblispolkoms (regional executive committees) shall
submit to the Presidential Administration a list of candidates who they will
recommend and support; for the election of leaders of regional committees
of branch trade unions and regional associations of trade unions at the
respective conferences.
by 25 February 2000

3. The heads of respective ministries and government committees shall
present information about the nature of participation of their subordinate
officials in preparation and organization of republican congresses of branch
trade unions, including the personal and quantitative aspects of the results
of the trade union election processes.
by 25 February 2000

5. Turning the attention of the Minister of Industry of the Republic of Belarus
to the necessity of more active personal participation: in the election
process of branch trade unions; the fulfilment of the current tasks; the
collaboration with the branch unions during the preparation of their
republican congresses and the congress of the Federation of Trade Unions
of Belarus (FPB). For the quick elimination of the abovementioned
shortcomings to submit to the Presidential Administration, information on
the trade unions’ election process in regions and at large enterprises, and
on measures taken by the ministry jointly with interested persons to resolve
the conflicts concerning trade union associations not affiliated to FPB.
by 28 February 2000
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150.

151.

152.

153.

154.

6. The chairperson of the State Aviation Committee shall take necessary
steps to improve the interaction with the branch trade union organizations
in view of their preparation for their republican congress and the elections
of delegates to the Congress of Byelorussian Federation of Trade Unions.
He should also examine the possibility of broadening the branch trade
union of the aviation workers through the incorporation of the Trade Union
of Air Traffic Controllers and to the Trade Union of Airport Workers. In case
of necessity he should take the according measures. The results should be
reported to the Presidential Administration.
by 13 March 2000

Following these orders the directors of many enterprises, in accordance with the
instructions of the ministries, tried to influence the elections of the delegates for the
republican congresses of branch trade unions. As aresult, the directors of some enterprises
or their deputies were elected as delegates to the 3rd Republican Congress of Automobile
and Agricultural Machinery Workers' Union and to the congresses of other trade unions.

On 20 April 2000 at the republican meeting of the representatives of trade union
organizations and workers collectives held in the FPB headquarters, a telephoned
telegram from the head of the Presidential Administration was read. It said that the
administration of Minsk is supposed to meet with the directors and activitists of enterprise
trade unions on 27 April 2000. For the speeches on trade union activities, the head of the
Presidential Administration recommended that the focus should be on supporting the
policy of the country’s leadership policy; implementation of decisions of the President and
the Government through the workers' collectives; and criticizing shortcomings, especially
in the work of the elected trade union officials.

At the abovementioned meeting held by the Minsk City Executive Committee, the
organizers drafted the following resolution which they tried to get adopted:

Participants of the meeting believe:

— that the attempts of some leaders of branch trade unions to aggravate
political tensions by pressing through ill-thought resolutions and populist
slogans are unacceptable. Participants call upon the rank and file trade
union members to support in the forthcoming election meetings and
conferences the constructive forces in the trade union movement; people
ready to cooperate with state authorities to improve the living standard of
the population;

— that it is necessary to create a city association of branch trade unions with
the same rights as a regional (oblast) trade union organization and call
upon all (local) organizations to switch affiliation toward the existing city
trade union committees.

Furthermore, the complainants allege that the Committee of State Security also interferes
in trade unions activities. For example, in response to the inquiry made by the chairperson
of the Free Trade Union of Metalworkers of Maz, the manager of AO “Priorbank”
specified that the cash flow statement of the union was submitted among others to the
Committee of State Security.

The complainants also refer to restrictions on the rights to strike set out in the Labour Code
which came into force on 1 January 2000. First, sections 379-387 of the Labour Code
require long (not less than two months) and complicated conciliation procedures. Second,
according to part 2 of section 388 of the Code, a strike can be held within three months
after the rejection of the proposals of the conciliation commission, or — if the parts were
addressed to a mediator and/or to labour arbitration — after the rejection of the proposal s of
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the mediator and/or denial of the decision of the labour arbitration. Together this amounts
to a period of five months. Third, the President is able to postpone the strike or suspend it
for up to three months in the case of the creation of areal threat to the national security,
public order, health of the population, or rights and freedom of other persons (section 393).

155. In addition, section 395 of the Code provides that a strike or adecision to stage a strike can
be recognized as illegal by the decision of the regional (Minsk city) court in cases when
the strike is staged or a decision to strike was made in violation of the requirements of this
Code and other laws. Section 397 of the Labour Code specifies that the participants of the
illegal strike can be subject to disciplinary or other measures envisaged by the laws. Thus,
if the court makes a decision recognizing the strike illegal even after the termination of the
strike, the workers can be fired not for the participation in the strike but for the
unauthorized absence without good reason.

156. Finaly, the complainants allege that various trade unions are subject to discrimination, and
the rights and interests of workers are infringed due to their trade union affiliation. For
example, the chairman of the local trade union organization at the OAO “Oktiabr” SPB,
Mr. Evmenov, was punished and then dismissed. Pressure is applied (such as threat of
dismissal) to workers who are members of the local organization GPO “Khimvolokno” of
the Belarusian Free Trade Union. They are urged to leave the trade union.

157. Furthermore, the administration of the Minsk Automobile Plant refused to employ — after
the expiration of the term of office — the re-elected chairperson of the Free Trade Union of
Metalworkers and, at the “Zenit” plant, members of the Free Trade Union were threatened
with dismissal if they refused to leave the trade union.

158. In its communication dated 6 July 2000, the Federation of Trade Unions of Belarus (FPB)
indicated its decision to support the complaint sent to the ILO and to associate themselves
with the position set forth in the complaint regarding violations of ILO Conventions. They
added that the absolute mgjority of trade unions in Belarus have now associated themselves
with the complaint and demand the authorities to respect both national legislation and ILO
Conventions.

159. To complement the already well-known cases of interference by the authorities in the
conduct of trade union elections — for instance the imposition of the authorities' own
delegates to conferences and congresses to attempt to replace “awkward” trade union
leaders with ones more accommodating to the authorities and the exertion of pressure in
decision-making processes — the FPB annexed a copy of a letter from the President’s
Assistant to the regional executive committees inviting them to attend a meeting with the
head of the Presidential Administration to discuss preparations for the congress of the
Byelorussian Trade Union of Workers of the Agro-Industrial Complex. The FPB considers
this as an attempt to interfere in the congresses’ work and to put pressure on the delegates
in the election of the trade union leader.

160. In addition, the FPB indicated in a communication dated 28 September 2000 that the
government authorities continue to interfere in the internal affairs of the federation and of
its member organizations.

161. On 27 and 28 September 2000, just before the opening of the congress of the federation, its
regular financial accounts were frozen on formal grounds and threats were proliferated
against the leadership of the federation. Moreover, under pressure from the Ministry of
Industry, attempts are being made to compel trade union committees of various enterprises
(“Integral”, Zhlobinsky metalworks factory) to withdraw themselves from existing
industrial unions and to create their own unions.
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B.

162.

163.

In conclusion, the FPB alleges that the Government is pursuing the task to destroy and to
slander the trade union movement in Belarus in a steady and planned manner.

In its communication dated 9 January 2001, the Radio and Electronics Workers' Union
transmits additional documentation to support their allegations of acts of interference in
their internal trade union affairs. In its communication of 24 January 2001, the Belarusian
Free Trade Union documents their allegations of continuing difficulties to obtain
registration for certain enterprise-level unions, and the Belarus Automobile and
Agricultura Machinery Workers Union submitted additional information in its
communication of 25 January 2001 concerning alleged acts of interference.

The Government’s reply

164.

165.

166.

In its communication dated 29 September 2000, the Government states that it has reviewed
al the issues raised in the complaint very seriously and that it understands the need to
continue to improve national labour law and the system of social partnership in the light of
ILO experience. The Government asserts, however, that the allegations in the complaint
have no foundation and the law of the country directly reflects the principles embodied in
Conventions Nos. 87 and 98. Moreover, the Government does not consider that
Presidential Decree No. 2 in itself can be considered as restricting trade union rights. As
for the legidative provisions concerning the right to strike, the Government states that
these take into account the needs of the social partners and of society and are not in
contradiction with the freedom of association Conventions.

On 14 January 2000, a new version of the Law on Trade Unions was adopted, which gives
the trade union broad powers in defending the rights and economic interests of the
country’ sworkers. The provisions of this law are based on generally accepted principles of
international law and do not contravene the provisions of either Convention No. 87 or
Convention No. 98. In particular, in accordance with Article 2 of Convention No. 87,
part 1 of section 2 of the law guarantees the citizens the right to organize trade unions of
their own choice, as well as to join trade unions on condition of observance of their charter
(rules). In accordance with Article 3 of Convention No. 87, part 2 of section 3 of the law
sets out that “trade unions independently formulate and confirm their charters (rules),
determine their structure, elect their governing bodies, organize their activities, convene
meetings, conferences, plenary sessions, congresses’. Article 5 of the Convention was
reflected in part 2 of section 2 and part 4 of section 3 of the said law: " Trade unions may
freely set up national and other associations which are granted trade union rights, as well
as to join these associations. Trade unions, in accordance with their proclaimed aims and
tasks, shall have the right to cooperate with trade unions of other countries, of their own
choice, to join international and other trade union associations and organizations’. The law
does not provide for a possibility to disband or temporarily ban trade unions on
administrative orders, in accordance with Article 4 of the Convention. Part 3 of section 3
sets out that trade unions (trade union associations), their symbolism, changes and
supplements to their charters shall be subject to state registration, as prescribed by the law.
This provision, according to the Government, does not contravene the provisions of
Convention No. 87 since the Committee on Freedom of Association and Industrial
Relations, in its report to the 1948 International Labour Conference, declared that “the
States are free to provide in their legislation for such formalities which are deemed
necessary to ensure normal functioning of trade union organizations”.

As concerns the right to strike, section 22 of the law guarantees to trade unions the right to
declare and carry out strikes in accordance with the national legislation. Moreover, section
25 sets out that trade unions, in order to implement their proclaimed tasks, shall have the
right to organize and conduct, in accordance with the national legislation, meetings, street
processions, demonstrations and other collective actions to protect their members
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interests. Unlawful restrictions on trade union rights and creating obstacles to the
implementation of their powers shall be prohibited (section 26).

167. The Government further indicates that Decree No. 2 was issued because of the need to
improve the activities of al lega persons, including the trade unions, in view of the
adoption of new Civil and Housing Codes. Decree No. 2 sets out that in order to organize
and operate a national trade union no less than 500 founders from the majority of regions
of the Republic of Belarus and the city of Minsk are needed; for setting up a territorial
trade union — no less than 500 founders from the magjority of districts of the given territory
are needed; and to set up a trade union in an enterprise, institution, organization or other
workplace — no less than 10 per cent of the total workforce are needed, but no less than ten
persons.

168. The Government emphasizes that only the last provision sets out the condition for
establishing a trade union as such and recalls that in earlier cases the Committee had
considered that a statutory minimum of 20 workers should not in itself be considered an
obstacle to setting up atrade union. According to the Government, the requirement related
to the 10 per cent trade union membership in an enterprise, institution and organization
does not seem to be too high either.

169. As regards the conditions for setting up national and territoria trade unions, they are
aimed, first of al, to ensure representativeness of the trade union in the course of
conducting consultations and negotiations, participation in tripartite bodies and in sending
delegates to the International Labour Conference. The legislation sets out that national
trade unions shall act as one of the parties to the general agreement, to participate on an
equal footing in the work of the National Council on Labour and Social Matters. Though
the national legislation does not contain the notion of “the most representative trade
unions’, in fact these are those unions which have the national status. Thus, paragraph 3 of
the Decree sets out clear and objective criteria for determining “the most representative
trade unions” in the country.

170. It should be noted that the non-recognition of the national or territorial status of a given
trade union does not prevent it from exercising its rights with regard to protection of its
members occupational interests, to independently organize its activities, to formulate its
chapter and programmes and to join federations and confederations of its own choice. The
Government adds that Decree No. 2 provides for the registration (re-registration) of trade
unions. Since, in accordance with the Law on Trade Unions, trade unions and their
organizational structures are legal persons, registration is a necessary condition for their
normal functioning.

171. The Decree approved the Regulations on state registration (re-registration) of political
parties, trade unions and other voluntary associations. With aview to clarify the procedural
issues of registration the Ministry of Justice approved the rules on drawing up and
considering the documents submitted for state registration of political parties, trade unions
and other voluntary associations, as well as on registration of their organizational
structures. Paragraph 11 clearly lists the cases when an association may be denied state
registration; thus, the registration bodies cannot at their discretion decide who is to be
registered and who can be denied registration. However, the denial to be registered can be
appealed against in a court (paragraph 16 of the Regulations).

172. The Government affirms that state registration should not be regarded as a preliminary
permit to set up an organization, since registration is effected with regard to an already
established, without any state interference, trade union which has its chapter, governing
body and structure.
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173.

174.

175.

176.

177.

178.

As regards the requirement that the trade union (its organizational structure) must confirm,
in the course of registration, its place of location (legal address), the Government states
that the Law on Trade Unions gives the employer the right, in accordance with a contract
(agreement), to place at the disposal of the trade unions, acting in the enterprise, institution
or organization, premises, egquipment, means of transportation and communication
necessary for their activities. Thus, the issue of allocation of accommodation must be
resolved in the course of collective bargaining between the employer and the trade union.
On the other hand, there are no provisions that the legal address of the trade union of an
enterprise, institution, organization (its organizational structure) must necessarily coincide
with the address of the given enterprise, institution or organization. Thus, the issue of
granting the trade union alegal address is no obstacle to its state registration.

As concerns the right to strike, the Government states that the Labour Code provides for
the formation, at the initial stage of a labour conflict, of a conciliatory commission
composed of representatives of the sides to the conflict. The Government asserts that the
use of voluntary mediation and arbitration is in line with Convention No. 98. As regards
the code provisions regulating the declaration and carrying out of a strike, ensuring the
minimum services during a strike, and the possibility to postpone or put an end to a strike
in the event it poses areal threat to national security, public order, health of the population,
rights and freedoms of other persons, the Government believes that these provisions do not
contravene Conventions Nos. 87 and 98 and fully guarantee the lawful workers' right to
defend their economic interests through a strike.

Finally, as concerns anti-union discrimination, the Government cannot agree with the
clam that workers rights and interests are impaired on grounds of trade union
membership. The Government considers that the cases cited in the complaint, as a
confirmation of existence of corresponding practices in the country, are not fitting enough
and in no way serve as a ground for such claims.

For example, the dismissal of Mr. Evmenov, who occupied the post of the head of
compressor department at the glass factory “Oktiabr”, is in no way connected with his
membership in the Belarusian Free Trade Union. According to Order 230 of 13 December
1999, Mr. Evmenov was dismissed for systematic non-fulfilment of the duties of hisjob.

In 1999, Mr. Evmenov had been disciplined and denied bonuses several times: Order 78 of
26 April 1999 — a strict reprimand with a 50 per cent bonus cut for a failure to ensure the
participation of the department’s workforce in a “ subbotnik” (unpaid voluntary labour on
Saturday) (this Order was appeaed against and the appeal was rejected by the courts);
Order 166 of 27 August 1999 — reprimand for insufficient control over the workforce
activities; Order 241 of 29 October 1999 — rebuke for violation of regulations concerning
the operation of high-risk facilities; Order 268 of 25 November 1999 — a reprimand with a
25 per cent bonus cut for non-efficient use of electricity. The Belarusian Free Trade Union
appealed the dismissal of Mr. Evmenov in the Osipovich district court and in the board on
civil cases of the Mogilev regiona court, but the claim was rejected. On 6 September
2000, the Supreme Court considered this issue and left the previous rulings unchanged.

The Government adds that the claims about infringements upon the rights of “Zenith”
members have not been confirmed either. As regards the activities of the Free
Metalworkers' Trade Union local at the state enterprise “Minsk Automobile Plant”, it
should be noted that the difficulties in the local’ s relations with the factory administration,
including those in the course of implementation of the collective agreement, arose first of
al because of the violations in the process of the factory local’s joining the Free Trade
Union. At the same time the Government concedes that in some enterprises the employers
do infringe upon trade union rights, and this is a cause of concern to the Government. The
management of the “Minsk Automobile Plant”, because of the difficult financial situation
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in the enterprise, has delayed the transfer of trade union dues, accumulated by the local of
the Free Metalworkers' Trade Union. During July and August, out of the total arrears of
2.5 million roubles, 1.8 million have been transferred. The remaining sum will be
transferred in the nearest future.

179. The Government concludes that the relations between the Government and its bodies with
trade unions and employers are based on principles of social partnership, as well as respect
for the nationa legidation and ILO Conventions and Recommendations. The
contradictions and conflicts which arise during the registration (re-registration) of trade
union organizations and the fact that their head associations |lodge complaints with the ILO
prove that in some cases the parties to this procedure do not have sufficient experience and
are unprepared for the proper implementation of the conditions and actions prescribed by
the legislation, and for the utilization of the existing possibilities. This applies also to the
registration bodies. In some cases, a negative role was played by leaders of trade unions
and by employers who were unwilling to settle their differences through agreement. The
Government is of the opinion that such differences should be settled in a timely and
flexible manner.

180. In its communication dated 11 January 2001, the Government provided the following
additional information in respect of the registration requirement to provide the legal
address of the trade union. As a rule, a trade union gives the address of the premises
provided to it by the employer as its legal address. On the other hand, the employer has no
obligation to provide premises and the question of providing premises to a trade union in
the enterprise is decided in the course of negotiations between the employer and the trade
union.

181. Since the legislation of Belarus does not contain any provisions prescribing that a trade
union (or an organizational unit of the trade union) in an enterprise, institution or
organization shall have its legal address only at the address of that enterprise, institution or
organization, in the absence of an agreement with the employer the trade union may give
the registering authority the address of appropriate premises outside the enterprise as its
legal address. The letter from the Ministry of Justice referred to in the complaint specifies
that: “the legal address is the address of the premises (building) in which the executive
body of the legal entity represented by the owner or the person authorized by him is
located”. In this case reference is made to the owner (or person authorized by him) of the
premises, and not to the employer as asserted by the complainants.

182. The Government therefore cannot agree with the complainants' assertion that there is
currently total dependency of the trade union on the employer with regard to acquiring the
legal address needed to undergo state registration. The individual instances of refusal to
register a trade union owing to lack of confirmation of the existence of alegal address do
not involve the independent trade unions, al of which have been registered in the
Republic, but rather the primary trade union organizations in the enterprise, which are
organizational units of higher level republic unions.

183. Under the legidation, trade unions in the Republic of Belarus independently formulate and
adopt their by-laws and determine their structure. Thus a trade union decides itself in its
by-laws whether its organizational units will be vested with the rights of alegal entity and
accordingly undergo state registration just as all legal entitiesin the Republic of Belarus, or
whether they will be recorded without acquiring legal personality. The absence of legal
personality does not restrict the organizational units of trade unions in the exercise of their
fundamental trade union rights and labour relations rights, including the right to bargain
collectively and conclude collective agreements.
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At the same time it should be pointed out that the current system makes provision for
confirming the existence of alegal address both in the case of state registration and when
recording an organization. To a certain extent this encourages trade unions to opt for
applying for legal personality for their organizational units, since this confers additional
rights on them as business entities. Today most trade unions in the Republic include a
provision in their by-laws for acquisition of legal personality by their organizational units.

Given that there are over 28,000 organizational units of trade unions in the Republic and
that most of these have their executive bodies only in premises provided by the employer
within the enterprise, it is foreseeable that in some cases, for various reasons including
objective ones, the employer may refuse to give the trade union organizational unit
premises at its legal address.

In order to solve the problems involved in registering the organizational units of trade
unions, the Government is currently considering amending the legidation in force on
registration, including Decree No. 2. The intention is to remove the need to confirm the
existence of a lega address when recording organizational units that do not have legal
personality according to the by-laws of their trade unions. It is also envisaged to allow
trade union organizational units that have legal personality according to their by-laws to
give as their legal address the address of premises within the locality where the
organizational unit islocated. Thus, if necessary, the organizational units of the same trade
union in the same locality may use the same premises at the same legal address, and if the
organizational unit is located in the same locality as its higher level organization, that
organization’s address may also be used asits legal address. The Government will keep the
ILO informed of progressin the preparation of draft legislation.

In reply to the allegations made by the FPB, the Government states that the trade union of
the Byelorussian Metal Works in Zhlobin is not considering withdrawing from the branch
union. The trade union of the “Integral” research and production organization has however
withdrawn its membership of the Byelorussian Trade Union of the Radioelectronic
Industry. It took the decision to do so independently. The main reason was the refusal of
the branch union to reduce the dues paid at the enterprise to the branch union from 28 to
11 per cent.

As concerns the freezing of the FPB bank account, the Government states that during the
period from September to November 2000 the tax authorities carried out audits of the
financial and economic activity of the FPB and its structural units to determine whether
calculations were correct and whether tax and non-tax payments to the budget and special
extra-budgetary funds of the State had been made in full and on time.

Based on the results of the audits, the tax authorities ordered a total of 71,532,400 roubles
in taxes and penalties to be paid into the state budget. The main violations identified during
the audits were: carrying out activities requiring a licence without obtaining the necessary
licence; concealing earnings, excessively raising the cost of goods sold; breach of cash
discipline.

The actions of the State Committee on Taxation inspectorates in freezing the accounts of
the council of the FPB, the administrative department of the council, and the
“Belprofsoyuzkurort” sanatoria and health resort enterprise were well founded and did not
exceed the bounds of the legislation in force. In accordance with the legislation in force,
the directors of the abovementioned organizations of the federation had the right, if they
disagreed, to contest in the arbitration court the tax authorities’ decision to freeze their
accounts. However, it did not institute proceedings to void this decision.
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191. Inview of the steps taken by the abovementioned organizations to settle their debts to the
state budget, and of appeals made by the council of the FPB concerning the need to
provide timely financing to children’s and young persons’ sports schools and clubs, and to
pay electricity, heating, communications and transport bills, as well as wages and supplies
to sanatoria and health resorts, the tax authorities sent instructions to the banksto partly lift
the suspension of the accounts of the council of the FPB (dated 12 October 2000), the
administrative department of the FPB (dated 10 October 2000) and the FPB'’s enterprise
“Belprofsoyuzkurort” (dated 3 October 2000) so that they might settle the abovementioned
expenses.

192. Taking into consideration the fact that the taxes and penalties imposed have been paid in
full by these organizations (which can also be regarded as an admission of the violations
committed), on the instructions of the Minsk Central District Inspectorate of the State
Committee on Taxation, operation of their accounts was fully resumed in accordance with
instructions dated 24 October, 2 November and 5 December 2000.

193. On anocther point, the Government states that a timetable for the settlement of arrears in
dues to the primary trade union organization of the Free Trade Union of Metalworkersis
now in force at the Minsk motor works. The management has created the necessary
conditions for the primary union to carry out its activities. Based on the collective
agreement, the plant is providing the union with premises, transport and communication.
As for the “Khimvolokno” production association in Grodno, the Government states that
no union members were dismissed.

194. In its communication dated 23 February 2001, the Government replies to a number of the
alegations raised in the additional communications made by the complainants. As
concerns the issue of re-registration raised in the initial complaint and expanded upon by
the Belarusian Free Trade Union in its communication dated 24 January 2001, the
Government reiterates its previous indications about the need for alegal addressin order to
be registered and annexes a draft Presidential Decree which would eliminate this
requirement for the purposes of being recorded in the case of organizations without any
legal personality.

C. The Committee’s conclusions

195. The Committee notes that the allegations in this case concern: the imposed process of re-
registration of trade unions by Presidential Decree No. 2 of January 1999 on some
measures on regulation of activity of political parties, trade unions and other public
associations, resulting in the denial of registration of a number of enterprise-level trade
unions, as well as one branch-level association; government interference in trade union
activities and elections; anti-union discrimination and harassment at the workplace; and
excessive restrictionsin strike legislation.

196. The Committee takes note of the report of the preliminary contacts mission which took
place from 18 to 21 October 2000 and wishes to thank the mission for its report which has
provided useful insight into the problems raised in the complaint.

Trade union registration

197. The Committee notes that the complainants contest both certain legal provisions in
Presidential Decree No. 2, as well as the application of the Decree to certain primary or
enterprise-level trade union organizations. In the first instance, the complainants allege
that the minimum membership requirements to form a trade union, particularly at the
enterprise level, and the provision calling for dissolution where a trade union has not been
registered or re-registered under the Decree, not to mention the mere fact of being obliged
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to re-register only three years after the previous registration exercise, are contrary to the
principles of freedom of association. The Government for its part explains that
Presidential Decree No. 2 was issued because of the need to improve the activities of all
legal persons in view of the new Civil and Housing Codes, considers that the minimum
membership requirements for registration are not too high and states that the clause
concerning dissolution has never been used.

The Committee first notes that section 3 of the Decree sets forth minimum membership
requirements at the enterprise level of at least 10 per cent of the workers at the enterprise.
The Committee considers that, while a minimum membership requirement is not in itself
incompatible with the Convention, the number should be fixed in a reasonable manner so
that the establishment of organizations is not hindered. What constitutes a reasonable
number may vary according to the particular conditions in which a restriction is imposed
[ see Freedom of association and collective bargaining, General Survey, 1994, para. 81].
In this respect, the Committee notes from the mission report that discussions held with both
the workers' and employers' organizations have indicated that this requirement has had a
severe impact upon the Free Trade Unions which have become, as a result, virtually non-
existent at the local level.

The Committee also notes that the notion of legal address necessary for registration under
the corresponding Regulations and Rules has given rise to several denials of registration.
The Government’s explanations concerning confirmation of the legal address, both in its
replies and as related in the mission report, do not appear to be entirely consistent. In its
reply of 11 January 2001, the Government states that the union may give the address of
appropriate premises outside the enterprise, yet also refers to the possible need to amend
the Decree so as to permit trade union organizational units to give the address of the
premises within the locality where the organizational unit is located. Furthermore, while
according to the Government the absence of legal personality as a result of a denial of
registration for primary-level trade unions does not restrict their fundamental trade union
rights, including the right to bargain collectively, the Committee also takes due note of the
various communications annexed to the complaint from the Ministry of Industry, and from
several enterprise directors (as well as the information obtained by the mission), stating
that in the absence of re-registration, the trade union in question loses its collective
bargaining rights, including the cancellation of already existing agreements, aswell asthe
suppression of other established rights concerning access to the workplace and the
provision of premises, and are vulnerable to disciplinary action for carrying out activities
on behalf of an “illegal” organization. As for the distinction between having a trade union
placed on record and being a registered trade union (with legal personality), which was
underlined to the mission, the Government admits in its latest reply that confirmation of
the legal address is indeed necessary in both cases. Thus, the issue of legal address may
even be an obstacle to the mere setting up of an organization, even without the rights
attached to acquired legal personality.

These conditions for registration should also be seen in the light of the provisions of the
Decree that the “ activity of non-registered associations and of associations that have not
been re-registered shall be banned in territory of the Republic” and that “ associations that
have not been re-registered shall terminate their activity and shall be liquidated according
to the established procedure”. The Committee wishes to recall in this respect that the
principle of freedom of association would often remain a dead letter if workers and
employers were required to obtain any kind of previous authorization to enable them to
establish an organization. Such authorization could concern the formation of the trade
union organization itself, the need to obtain discretionary approval of the constitution or
rules of the organization, or, again, authorization for taking steps prior to the
establishment of the organization. This does not mean that the founders of an organization
are freed from the duty of observing formalities concerning publicity or other similar
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formalities which may be prescribed by law. However, such requirements must not be such
as to be equivalent in practice to previous authorization, or as to constitute such an
obstacle to the establishment of an organization that they amount in practice to outright
prohibition [see Digest of decisions and principles of the Freedom of Association
Committee, 4th edition, 1996, para. 244]. The Committee notes that, while, according to
the Government, the clause concerning dissolution has not been used, the denial of
registration to the Belarus Independent Association of Industrial Trade Unions (BIAITU)
is tantamount to dissolution.

201. Nevertheless, in the light of the above, and given in particular the potentially serious
consequences of non-registration (banning of activities and liquidation), the Committee
considers that Decree No. 2 as it is currently applied constitutes a violation of freedom of
association. The Committee therefore requests the Government to exclude trade unions
either from the entire scope of the Decree’s application (if necessary, ingtituting a more
simplified registration process), or from the excessive restrictions in the Decree
particularly in respect of large enterprises requiring 10 per cent minimum membership at
the enterprise level and the last two subsections of section 3 concerning the banning of
activities of non-registered associations and their liquidation, so asto ensure that the right
to organize is effectively guaranteed. As concerns the application of the notion of legal
address under the Decree, the Committee notes from the Government's reply of
11 January 2001 that it is considering amendments to the legidlation in force so as to
eliminate the obstacles to registration caused by this requirement. It further notes,
however, that the changes suggested in the draft Decree accompanying the Government’s
reply of 23 February 2001 would appear to be limited to the recording of organizations
which have no legal personality and which would appear to have limited rights as noted
above. The need to furnish a legal address for organizations wishing to be registered
remains. Given the difficulties in obtaining the necessary legal address for registration
purposes previously cited in the complaint and noted in the mission report, the manner in
which the draft Decree will actually resolve the problems raised in the complaint in this
respect is not yet evident to the Committee. The Committee therefore requests the
Government and the complainants to provide additional information as to the practical
resolution of the difficulties for registration encountered by the complainants. In addition,
the Committee draws this aspect of the case to the attention of the Committee of Expertson
the Application of Conventions and Recommendations.

202. As regards the specific allegations concerning the practical application of Presidential
Decree No. 2, the Committee notes with regret that the Government has not provided any
specific information in respect of the trade union organizations cited in the complaint
which were allegedly denied registration. The Committee therefore reguests the
Government to provide detailed information on the status of the following organizations:
OAO “ Seklozavod Oktiabr” (Mogilev region); the Minsk Automobile Plant Free Trade
Union of Metalworkers; the “ Tsvetron” Plant Free Trade Union of Metalworkers (Brest);
the local organization of “ Khimvolokno” (Grodno); the Belarussian Free Trade Union at
the Grodno Fine Fibres Production Amalgamation; the local organization of the Minsk
Instrument Engineering Plant; the Free Trade Union of the Byelorussian “ Zenith” Plant
(Mogilev); Mogilev Construction Trust No. 12; Flax Processing Plant (Orsha); Companies
“Electroseti” (Orsha); “BelVar” (Minsk); *“Naftan” Production Amalgamation
(Novopolotsk); “ Avtogydrousilitel” Plant (Borisov); Production and Technical
Association “ Shveinik” (Borisov); Free Trade Union of the Workers of MoAZ (Mogilev
Automobile Plant); local organization at “ Ecran” Mogilev Plant; private employers of
Mogilev; Belarussian Free Trade Union at the “Belgoles’ Sate Timber Processing
Amalgamation.
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The Committee takes note of the Instructions dated 11 February 2000 issued by the Head
of the Presidential Administration which call upon the ministers and chairs of government
committees to interfere in the elections of branch trade unions, their congresses, aswell as
the Congress of the Federation of Trade Unions of Belarus (FPB). It also notes the
allegations of further interference in trade union activities at the meeting between the
Minsk city executive committee and trade union leaders and activists in April 2000. The
Committee notes that the Government has not denied these allegations and appears to
have tacitly admitted to them when it met with the preliminary contacts mission in October
2000, while adding that the Instructions are no longer relevant since the elections have
taken place and the union-favoured candidates have won. The Committee must
nevertheless recall in this regard that, when the authorities intervene during the election
proceedings of a union, expressing their opinion of the candidates and the consequences of
the election, this seriously challenges the principle that trade union organizations have the
right to elect their representatives in full freedom. Furthermore, any interference by the
authorities and the political party in power concerning the presidency of the central trade
union organization in a country is incompatible with this principle [ see Digest, op. cit.,
paras. 397 and 395] .

The Committee further notes the allegations made by the Federation of Trade Unions of
Belarus (FPB) that, under pressure fromthe Ministry of Industry, attempts are being made
to compel trade union committees of various enterprises to withdraw themselves from
existing industrial unions and to create their own unions in order to encourage
fragmentation in the trade union movement. While noting the Government’ sindication that
in the case of “Integral”, the union broke off of its own free will and that, on the other
hand, no such schism occurred in Zhlobin, the Committee recalls that the Presidential
Instructions of February 2000 also gave explicit instructions to the Minister of Industry to
be more personally involved in the election process of branch trade unions and to inform
of election processesin regions and at large enterprises and on measures taken to resolve
the conflicts concerning trade unions not affiliated to the FPB.

In the light of the above, the Committee is of the opinion that these Presidential
Instructions constitute a serious interference in the internal affairs of trade unions and
believes that they may have also had an impact upon the decision of the abovementioned
enterprise union to break off with its branch union, particularly in the light of the
information provided to the preliminary contacts mission concerning further obstacles
placed in the way of the relevant branch union by the directors of affiliated enterprises,
including denial of access to the workplace to officers of the branch union.

The Committee therefore urges the Government to take the necessary measures to ensure
that such interference will not occur in the future, including through the revocation of the
relevant instructions and, if necessary, by the issuing of clear and precise instructions to
relevant authorities that interference in the internal affairs of trade unions will not be
tolerated.

As concerns the freezing of the FPB bank accounts just prior to their annual congress, the
Committee notes the Government’s indication that the tax authorities had discovered a
number of violations when auditing the financial and economic activity of the FPB and its
structural units. The Committee does not pretend to substitute itself for the tax authorities
in respect of any violations of national tax laws which might have been determined. On the
other hand, the Committee notes with regret that, rather than informing the FPB of the
violations discovered and corresponding fines, as well as the possibility of appealing any
relevant orders, the Government appears to have immediately opted for freezing the
union’s bank accounts, just prior to their annual congress. In this respect, the Committee
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recalls that the freezing of union bank accounts may constitute a serious interference by
the authorities in trade union activities [ see Digest, op. cit., para. 439]. While noting that,
according to the Government, all frozen bank accounts have now been fully restored to the
FPB, the Committee requests the Government to avoid having recourse to such measures
in the future.

Anti-union discrimination and interference with trade unions

208.

209.

210.

The Committee notes the allegations that various trade unions are subject to
discrimination and the rights and interests of workers are infringed due to their trade
union affiliation. In particular, the complainants refer to the dismissal of the chairperson
of the local trade union organization at OAO “Oktiabr” SPB, Mr. Evmenov. The
Committee notes the Government’s indication that Mr. Evmenov was dismissed for
systematic non-fulfilment of his duties, including and beginning with his failure to ensure
the participation of the department’s workforce in a “subbotnik” (unpaid voluntary
labour). The Committee notes from the documentation annexed to the complaint that
Mr. Evmenov immediately challenged the disciplinary punishment for non-participation in
the “ subbotnik” which was initially rejected on the basis that execution of the “ subbotnik”
was obligatory and later clarified that the punishment was due to his refusal to carry out
an order given by his employer to organize the * subbotnik” and, further, that he actually
opposed the action. The Committee cannot accept that the failure to organize voluntary
unpaid labour should be considered a breach of labour discipline subject to penalty and
ultimately to dismissal. The Committee raises these doubts all the more so because
Mr. Evmenov, as chairperson of the local trade union, may have very well opposed the
organization of “ subbotniks’ because of his trade union convictions. In this respect, the
Committee would recall more generally that one of the fundamental principles of freedom
of association is that workers should enjoy adequate protection against all acts of anti-
union discrimination in respect of their employment, such as dismissal, demotion, transfer
or other prejudicial measures. This protection is particularly desirable in the case of trade
union officials because, in order to be able to perform their trade union duties in full
independence, they should have a guarantee that they will not be prejudiced on account of
the mandate which they hold from their trade unions [ see Digest, op. cit., para. 724].

As concerns threats of dismissal to members of the GPO “ Khimvolokno” Free Trade
Union urging them to leave the union, the Committee notes that the Government has only
indicated that no dismissals have taken place at this enterprise, but has not replied to the
allegations of pressure and threats being brought to bear on union members, despite the
documents attesting to such pressure which accompanied the complaint. Smilarly, the
Government has not replied to the allegations of threats of dismissal if Free Trade Union
members did not leave the union in the “ Zenith” plant. As regards allegations of anti-
union tactics carried out by an enterprise, in the form of bribes offered to union members
to encourage their withdrawal from the union and the presentation of statements of
resignation to the workers, as well as the alleged efforts made to create puppet unions, the
Committee has considered such acts to be contrary to Article 2 of Convention No. 98,
which provides that workers and employers organizations shall enjoy adequate
protection against any acts of interference by each other or each other’s agents in their
establishment, functioning or administration [ see Digest, op. cit., para. 760] .

As for the Free Trade Union of Metalworkers at the Minsk Automobile Plant, the
Committee notes the Government’s indication in its latest reply that a timetable for the
settlement of arrears in union dues to the union is now in force and that the management
has created the necessary conditions for the union to carry out its activities. It notes with
regret however that the Government has not replied to the complainants' allegations that
the plant has refused to employ, after the expiration of the term of office, the re-elected
chairperson, Mr. Marinich.
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As concerns the general and specific allegations of anti-union discrimination and
interference and the Government’s general reference to legisative provisions protecting
against such acts, the Committee is obliged to note from the report of the preliminary
contacts mission the lack of faith in the judiciary expressed by the trade unions and the
serious questions posed by the UN Special Rapporteur in respect of the independence of
the judiciary. Under these circumstances, the Committee considers that the most
constructive approach to these remaining allegations of anti-union discrimination,
harassment and interference would be best addressed through independent investigations
that would enjoy the confidence of all parties concerned. The Committee therefore requests
the Government to take the necessary measures to institute independent investigations into
all the above matters and, where acts of anti-union discrimination or interference have
been discovered, to ensure that the effects of such discrimination are redressed. The
Government is requested to keep the Committee informed of the progress made in this
respect and of the outcome of these investigations.

In respect of the dismissal of Mr. Evmenov for, among others, the refusal to organize a
“ subbotnik” , the Committee considers that the information provided gives rise to a strong
presumption that Mr. Evmenov was dismissed for the exercise of legitimate trade union
a